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AND THUS TAX WHISTLEBLOWING WAS BORN!

DOCTRINE

And thus Tax Whistleblowing was born!
Comment on the Directive on whistleblowers in Tax Matters

Amélie LACHAPELLE'?

SAMENVATTING

De Europese Unie, die lange tijd is achtergebleven, heeft ein-
delijk, eind 2019, een algemene beschermingsregeling voor
klokkenluiders aangenomen. De “richtlijn inzake de be-
scherming van personen die inbreuken op het Unierecht mel-
den”, kortom de “klokkenluidersrichtlijn”, beoogt de doel-
treffendheid van het Unierecht op bepaalde specifieke beleid-
sterreinen te versterken door via de bescherming van klok-
kenluiders een reeks gemeenschappelijke minimumnormen
vast te stellen. De gebieden en handelingen van de Europese
Unie waarop de richtlijn betrekking heeft, zijn talrijk. De fis-
caliteit is geen uitzondering. Een klokkenluider die een door
een bedrijf opgezette grensoverschrijdende belastingregeling
als frauduleus of onrechtmatig meldt, zou in de toekomst in
principe moeten worden beschermd op grond van de klok-
kenluidersrichtlijn.

Na een stand van zaken van het toepassingsgebied van de
richtlijn, waarbij de nadruk wordt gelegd op de fiscale gevol-
gen ervan, biedt dit artikel een kritische evaluatie van de be-
langrijkste beginselen van de richtlijn: enerzijds de verplich-
ting voor particuliere en openbare entiteiten alsmede de be-
voegde autoriteiten om meldingskanalen in te stellen; ander-
zijds de bescherming van personen die te goeder trouw en vol-
gens de vastgestelde procedure inbreuken op het Unierecht
melden. Dit alles wordt verder uitgediept op fiscaal gebied.

Introduction

1. Two events specially precipitated the adoption of a
comprehensive legal framework to protect whistleblowers in
general and tax whistleblowers in particular.

The increase in the number of leaks from people presented
by the press as “whistleblowers” initially had the effect of a

RESUME

Longtemps a la traine, I'Union européenne s’est enfin dotée,
a la fin de Pannée 2019, d’un régime général de protection
des lanceurs d’alerte. La « directive sur la protection des per-
sonnes qui signalent des violations du droit de I'Union », en
abrégé la « directive sur les lanceurs d’alerte », tend a tirer
parti de la protection des lanceurs d’alerte, par I’établisse-
ment d’une série de standards communs minimums, en vue
de renforcer Ieffectivité du droit de I'Union dans certains do-
maines de politiques spécifiques. Les domaines et actes de
I’Union européenne concernés par la directive sont nom-
breux. La fiscalité n’y échappe pas. Le lanceur d’alerte qui
dénonce un dispositif fiscal transfrontiere mis en place par
une société, en ce qu’il est frauduleux ou abusif, devrait en
principe étre protégé a Pavenir au titre de la directive sur les
lanceurs d’alerte.

Apres avoir fait le point sur le champ d’application de la di-
rective, en soulignant ses implications fiscales, le présent ar-
ticle livre un examen critique des grands principes établis par
la directive: d’une part, 'obligation, pour les entités privées
et publiques ainsi que pour les autorités compétentes, d’éta-
blir des canaux de signalement; d’autre part, la protection
des personnes qui signalent de bonne foi et conformément 4
la procédure prévue des violations du droit de I’'Union. Le
tout est approfondi dans le domaine fiscal.

catalyst. One thinks in particular of the “Lux Leaks” as soon
as they gave rise to judicial treatment by national judges’,
making it possible to highlight the strengths and weaknesses
of the caselaw of the European Court of Human Rights in
the area of “whistleblowing cases”* as well as the difficulties
linked to tax matters. The famous “Panama Papers”, the
largest data leak to date, dealt the final blow by focusing

1. Researcher examining Tax Whistleblowing & Human Rights at the CRIDS/NaDI & Senior Lecturer in Economic Law — University of Namur (Belgium).

2. This contribution is part of doctoral research fellow ER.S.-FNRS (ASP) work and conducted under the co-promotion of professors Cécile de Terwangne
(UNamur) and Marc Verdussen (UCLouvain). The author would like to thank the members of her thesis committee — professors Marc Bourgeois and Mark
Delanote — as well as professor Yves Poullet for the rich and varied exchanges that fed into this contribution.

3. For a comment of the judicial dimension of the “Lux Leaks” case, see E. CoBBaUT, “L’encadrement de Dlalerte et la protection du lanceur d’alerte
(whistleblower): Iaffaire Luxleaks a ’aune d’un cadre européen en construction”, RDTI 2019, nr. 2, p. 47-85. See also M. NELLES, “Le procés Luxleaks, prémices
d’un retournement de situation en faveur des lanceurs d’alerte?”, JLMB 2018, No. 38, p. 1803-1806.

4. For a review of the “whistleblowing” caselaw, V. JuNoD, “La liberté d’expression du whistleblower. Cour européenne des droits de ’homme (Grande Chambre),
Guja c. Moldova, 12 février 2008”, RTDH 2009, No. 77, p. 227-260; V. JuNoD, “Lancer I’alerte: quoi de neuf depuis Guja? (CEDH, Bucur et Toma c. Roumanie,
8 janvier 2013)”, RTDH 2014, No. 98, p. 459-482; K. RosiEr, “Chapitre III. Hypothéses dans lesquelles une violation des obligations de secret ou de
confidentialité pourrait étre admise, Section 1. Whistleblowing” in S. GILSON, K. ROSIER, A. ROGER and S. PALATE (dirs.), Secret et loyauté dans la relation de travail,
Waterloo, Kluwer, 2013, p. 129-150; Q. VAN Enis, “Une solide protection des sources journalistiques et des lanceurs d’alerte: une impérieuse nécessité a I’ére dite
de la ‘post-vérité’?” in Y. NINANE (dir.), Le secret, Limal, Anthemis, 2017, p. 95-151.
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political and public attention on the role of whistleblowers
in the fight against tax fraud and evasion in favour of greater
tax transparency. Adopted in the context of the two above-
mentioned scandals, the “trade secrets” Directive’ then put
on the political agenda the adoption of a comprehensive
legal framework in favour of whistleblowers insofar as it
seems to recognise as much as to threaten the phenomenon
of whistleblowing.®

2. In response to the European Parliament’s requests’, the
European Commission finally tabled a proposal for a
directive “on the protection of persons reporting on breaches
of Union law” on 23 April 2018.% The proposal follows two
public consultations. The first, general, under the
coordination of DG JUST; the second, focused on tax issues,
under the coordination of DG TAXUD with the members of
the Platform on Tax Good Governance.’

The tax field has been the subject of strong disagreements.!°
So much so that it was decided to remove the tax aspects
from the Directive and to regulate them by means of a
separate text adopted unanimously.!! In the end, however,
the proposal for a directive on whistleblowers continued the
legislative process without altering its tax aspects. Adopted
at first reading by the European Parliament on 16 April
2019, the Directive was adopted by the Council of the
European Union on 7 October 2019."2 The consensus
reached in the tax field is likely to be found in a clause stating
that the Directive “does not harmonize provisions relating to
taxes, whether substantive or procedural, and does not seek
to strengthen the enforcement of national corporate tax
rules, without prejudice to the possibility of Member States

to use reported information for that purpose”.'3

3. After taking stock of the scope of the Directive in tax

AND THUS TAX WHISTLEBLOWING WAS BORN!

that the Directive lays down: the obligation to establish safe
and specific reporting channels (II.) and the protection of
persons reporting breaches of Union Law (IIL.). All this is
examined with regard to the specific area of taxation.'*

I. The Scope of the Directive on
whistleblowers

4. The personal scope of the Directive on whistleblowers is
extensive in that it is not limited to the “workers”.
Nevertheless, it does not go so far as to include “private
citizens” (A.). In the tax area, however, whistleblowing is
often the result of a person who acts within the framework
of his or her private life.

The material scope of the Directive has been confined to the
areas of Union action where it is necessary to strengthen the
application of the law because weaknesses have been
detected (B.). In the field of taxation, this has the
consequence of limiting the Directive to breaches relating to
the internal market.

A. Personal Scope

5. The Directive, which is soberly entitled “Directive on the
protection of persons who report breaches of Union Law”,
does not apply to “whistleblowers” as such. It concerns
“reporting persons”. Nonetheless, the preparatory work, as
well as the Recitals of the Directive, refers without the
slightest ambiguity to “whistleblowers” .S

The Directive on whistleblowers applies in practice to
persons acting in a work-related context (1.). This excludes
“private citizens” (2.), but also persons who act in return for

matters (L), this paper critically examines the two mainrules ~ a financial reward, that is the “tax informants”

5. Directive (EU) No. 2016/943 of the European Parliament and of the Council of 8 June 2016 on the protection of undisclosed know-how and business
information (trade secrets) against their unlawful acquisition, use and disclosure (OJEU, L. 157, 16 June 2016).

6. For a comment on the “trade secrets” Directive in the light of the “tax whistleblowing” phenomenon, see, A. LACHAPELLE, “Le lancement d’alerte
(whistleblowing), une atteinte au secret financier voulue par Iautorité?”, RIDC 2019, No. 1, p. 98-104.

7. “Fair Taxation: The Commission sets out next steps to increase tax transparency and tackle tax abuse”, Press release, Strasbourg, 5 July 2016, available at
www.europa.eu (accessed November 2, 2019).

8. Proposal for a directive of the European Parliament and of the Council on the protection of persons reporting on breaches of Union law, COM (2018) 218
final, 23 April 2018 (hereinafter: “Proposal for a directive of the 23 April 2018”). For a brief comment on the Proposal for a directive, see D. KAFTERANIS,
“Protection of Whistleblowers in the European Union: The Promising Parliament Resolution and the Challenge for the European Commission”, Oxford Business
Law Blog, 14 December 2017, available at www.law.ox.ac.uk (accessed June 30, 2019).

9. European Commission, Platform for Tax Good Governance, The Commission’s Initiative on Protecting Whistleblowers, DOC: Platform/28/2017/EN, available
at www.ec.europa.eu/taxation_customs/sites/taxation/files/platfrom_wistlebolowers.docx.pdf (accessed February 19, 2018).

10. The Directive on whistleblowers may only be applied uniformly among Member States if the breaches of tax evasion and tax avoidance share a harmonised
definition in the cross-border and corporate tax context. However, this is not currently the case (see A. P. DouraDO, “Whistle-Blowers in Tax Matters: Not Public
Enemies”, Intertax, Vol. 46, Iss. 5, 2018, p. 424). Moreover, the Directive on whistleblowers is subject to the ordinary procedure, which requires a qualified
majority, whereas the tax area requires unanimity as a rule.

11. E. LAMER, “La protection des lanceurs d’alerte menacée”, Le Soir+.be, 21 December 2018 (accessed December 26, 2018).

12. Directive (EU) No. 2019/1937 of the European Parliament and of the Council of 23 October 2019 on the protection of persons who report breaches of Union
law (OJEU, L. 305, 26 november 2019). Hereinafter: “Directive on whistleblowers”. As a rule, Member States shall bring into force the laws, regulations and
administrative provisions necessary to comply with this Directive by 17 December 2021 (art. 26, 1.). By way of derogation, as regards legal entities in the private
sector with 50 to 249 workers, Member States shall by 17 December 2023 bring into force the laws, regulations and administrative provisions necessary to comply
with the obligation to establish internal reporting channels (art. 26, 2.).

13. Recital 18 of the Directive on whistleblowers.

14. For a general comment on the Directive on whistleblowers, see D. POLLET-PANOUSSIS, “La protection renforcée des lanceurs d’alerte dans le cadre de 'Union
européenne”, Les Petites Affiches 2020, No. 40, p. 9-15; A. LACHAPELLE, “Lencadrement juridique de la dénonciation par un lanceur d’alerte au sein de 'Union
européenne: commentaire de la Directive sur les lanceurs d’alerte”, RDTI 2019, No. 4, in press.

15. See Recital 1 of the Directive.

INTERSENTIA T.F.R. 588 — OKTOBER 2020 [799]

UNamur On Canpus (138. 48. 81. 165)
And thus Tax Wi stlebl owing was born! Comment on the Directive on whistleblowers in Tax Matters

Editions Larcier -

© Larcier -

03/ 11/ 2020



o) strada

AND THUS TAX WHISTLEBLOWING WAS BORN!

(“aanbrenger” in Dutch or “aviseur (fiscal)” in French), in
other words the “bounty hunters”.

1. Persons acting in a work-related context

6. The Directive on whistleblowers applies to persons acting
in a work-related context, in this case “workers” (a)). By
extension, it also applies to relatives of the reporting persons
and to facilitators, as well as legal entities with which
reporting persons are connected in a work-related context

(b)).

a) Workers

7. The proposal for a directive of 23 April 2018 defined the
notion of “reporting person” as a “natural or legal person
who reports or discloses information on breaches acquired in
the context of his or her work-related activities”.!¢

It is not common practice to grant “whistleblower” status to
a legal person. This choice can be explained by the filiation
that the notion of whistleblowing shares in European Union
Law with the French concept of “alerte éthique”.'” Born in
the context of health and environmental monitoring, an alert
can be launched by a vigilant citizen, a worker, a public
monitoring agency or a non-governmental organization.
Nevertheless, the French Act “Sapin I1I”'%, whose personal
scope is very broad, did not extend the notion of
“whistleblower” to legal entities. Such an extension is in fact
irrelevant. A legal entity does not expose itself to a risk of
reprisals comparable to that faced by a whistleblower.”

However, it is this risk, which is closely linked to the
whistleblower’s position of (economic) vulnerability, that
justifies the development of specific protection at the legal
level. The Directive stresses that “where there is no such
work-related power imbalance, for instance in the case of
ordinary complainants or citizen bystanders, there is no need
for protection against retaliation”.?°

It is therefore right, in our view, that the reference to legal
persons has disappeared in the text adopted on 16 April
2019.2

8. In the aftermath of Recommendation CM/Rec(2014)7*
and the “Guja” caselaw??, the notion of “whistleblower”, or
more precisely “reporting person”, refers in the Directive to
“a mnatural person who reports or publicly discloses
information on breaches acquired in the context of his or her
work-related activities”.>*

The “work-related context” is broadly understood.
Effective enforcement of European Union Law requires
protection to be applied to the widest possible range of
categories of persons who, by virtue of their work-related
activities, “have privileged access to information on breaches
that it would be in the public interest to report and who may
suffer retaliation if they report them”.?¢ Protection should
then cover all persons linked in the broadest sense to the
organization in which the breach occurred. This could
include contractors or consumers who, without being subject
to a duty of confidentiality or loyalty towards their service
provider, have acquired the information reported in a
privileged position.?”

16. Art. 3, 9. of the Proposal for a directive of 23 April 2018.

17. On the filiation of the notion of “whistleblowing” in Europe, see A. LACHAPELLE, “Le lancement d’alerte (whistleblowing), une atteinte au secret financier
voulue par 'autorité?”, RIDC 2019, No. 1, p. 67-72.

18. For a comment om the French Act “Sapin II”, see A. LACHAPELLE, “La déclaration d’informations (‘reporting’) comme outil de lutte contre la criminalité
financiére: commentaire de la décision n® 2016-741 du Conseil constitutionnel frangais”, TFR 2017, p. 422-432.

19. However, the legal person that “blows the whistle” is not deprived of any protection as long as it exercises a fundamental freedom, freedom of expression,
and may be recognized as a “watchdog” under the caselaw of the European Court of Human Rights. See ECHR (gr. ch.) 22 April 2013, Animal Defenders
International / United Kingdom, § 103; ECHR (1% sect.) 27 May 2004, Vides Aizsardzibas Klubs / Latvia, § 42; ECHR (2™ sect.) 14 April 2009, Tarsasag a
Szabadsagjogokert / Hungary, § 27; ECHR (gr. ch.) 8 november 2016, Magyar Helsinki Bizottsag / Hungary, § 166. For a comment on the Magyar judgment in
tax matters, see A. VAN DE VJVER and S. DE RAEDT, “Journalisten en ngo’s: toegang tot fiscale bestuursdocumenten?”, TFR 2018, p. 451-454.

20. Recital 36 of the Directive on whistleblowers.

21. In november 2018, the European Parliament still referred to “legal persons” in its definition of “reporting persons” (art. 3, 9. of the Draft European
Parliament legislative resolution of 26 november 2018). It should be noted that the European Parliament has worked closely with French actors advocating the
extension of whistleblower protection to legal persons. See “Lancement d’alerte. Bilan de I’année et perspectives” (V. ROZIERE’s statements) in 5¢ Salon du livre de
lanceuses et lanceurs d’alerte. Des livres et I'alerte, organized by Le Presse Papier and a group of volunteers, Montreuil, 22, 23 and 24 november 2019. Virginie
Roziere, a former Member of Parliament, led the European Parliament’s fight for the adoption of a European directive to protect whistleblowers.

22. Recommendation CM/Rec (2014)7 on the protection of whistleblowers adopted by the Committee of Ministers of the Council of Europe on 30 April 2014.
Hereinafter: “Recommandation CM/Rec(2014)7”.

23. ECHR (gr. ch.) 12 February 2008, Guja / Moldova, § 97. For a review of the “Guja” caselaw, see V. JuNoD, “La liberté d’expression du whistleblower. Cour
européenne des droits de ’homme (Grande Chambre), Guja c. Moldova, 12 février 2008”, RTDH 2009, Nr. 77, p. 227-260; V. JuNob, “Lancer P’alerte: quoi de
neuf depuis Guja? (Cour eur. dr. h., Bucur et Toma c. Roumanie, 8 janvier 2013)”, RTDH 2014, No. 98, p. 459-482; K. ROsIER, “Chapitre III. Hypothéses dans
lesquelles une violation des obligations de secret ou de confidentialité pourrait étre admise, Section 1. Whistleblowing” in S. GILsON, K. ROSIER, A. ROGER and S.
PALATE (dirs.), Secret et loyauté dans la relation de travail, Waterloo, Kluwer, 2013, p. 129-150; Q. VaN Enis, “Une solide protection des sources journalistiques
et des lanceurs d’alerte: une impérieuse nécessité a I’ére dite de la ‘post-vérité’?” in Y. NINANE (dir.), Le secret, Limal, Anthemis, 2017, p. 95-151.

24. Art. S, (7) of the Directive on whistleblowers.

25. “Work-related context” “means current or past work activities in the public or private sector through which, irrespective of the nature of those activities,
persons acquire information on breaches and within which those persons could suffer retaliation if they reported such information™ (art. 5, (9) of the Directive
on whistleblowers). The text almost entirely comes from Art. 3, (10) of the Proposal for a directive of 23 April 2018 and from Art. 6, (9) of the European
Parliament legislative resolution of 16 April 2019.

26. Recital 37 of the Directive on whistleblowers.

27. Recitals 39 and 40 of the Directive on whistleblowers. In favour of a broad personal scope, see V. JuNop, “Lancer I’alerte: quoi de neuf depuis Guja?...”, o.c.,
p. 479.
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9. The Directive distinguishes three categories of persons
who deserve at least the benefit of protection.?®

Firstly, the protection should apply to persons having the sta-
tus of “workers” within the meaning of Article 45, 1. of the
Treaty on the Functioning of the European Union (TFEU) as
interpreted by the Court of Justice, that is to say “persons
who, for a certain period of time, perform services for and
under the direction of another person, in return for which
they receive remuneration”.?’ Protection should also be grant-
ed to workers in non-standard employment relationships,
such as part-time workers, fixed-term workers and temporary
agency workers, as well as to civil servants, public service em-
ployees and any person working in the public sector.
Secondly, protection should also apply to natural persons
who, without being “workers” within the meaning of
Article 45, 1. of the TFEU, “can play a key role in exposing
breaches of Union Law and may find themselves in a posi-
tion of economic vulnerability in the context of their work-
related activities”.3® This includes self-employed workers
within the meaning of Article 49 of the TFEU?!, self-em-
ployed employees, consultants, contractors, sub-contractors
and suppliers®, but also shareholders and persons in mana-
gerial bodies, including non-executive members*, as well as
employees whose employment relationship has been termi-
nated or has not yet begun in cases where they acquire infor-
mation on breaches during the recruitment process or an-
other pre-contractual negotiation stage.**

Thirdly and finally, protection should also apply to persons
who are not in a situation of economic vulnerability, but who
may nevertheless suffer retaliation for reporting breaches.
This is the case for volunteers and paid or unpaid trainees.>

28. Art. 4 of the Directive on whistleblowers.

AND THUS TAX WHISTLEBLOWING WAS BORN!

10. In theory, one might think that the Directive on
whistleblowers should not apply to workers who act under a
legal duty to report.*® Indeed, whistleblowing is necessarily
an activity carried out freely, with no legal obligation.>” In
Europe, whistleblowing activity is not a career choice.’ It
does not fall within the function of the whistleblower to
blow the whistle and he or she is not subject to any particular
duty of vigilance.*® Reporting is conceived, in our legal
system, as being freely engaged in principle, the duty to
report being an exception.*

Despite this, the Directive should grant protection “where
Union or national law requires the reporting persons to report
to the competent national authorities, for instance as part of
their job duties and responsibilities or because the breach is a
criminal offence”.*! The Directive then acts as a “safety net”
in the event that Union or national law does not accompany
the mandatory reporting with appropriate safeguards.

If scholars are concerned at seeing the number of legal
reporting duties grow*?, especially in the security and
financial context combined with the development of digital
technologies®, it should be noted that the movement is
currently under control in Belgium, thanks in particular to
the wisdom of the Constitutional Court.*

b) Relatives, facilitators and legal entities with which
reporting persons are connected

11. In November 2018, the European Parliament suggested
amending the proposal for a directive in order to extend the
scope of protection, where appropriate, to “facilitators”.*
The amendment was retained in the final text of the direc-

29. Art. 4, 1., (a) of the Directive on whistleblowers read in the light of Recital 38 of the aforesaid Directive.

30. Recital 39 of Directive on whistleblowers.
31. Art. 4, 1., (b) of the Directive on whistleblowers.

32. Art. 4, 1., (d) of the Directive on whistleblowers. The extension is perfectly justified in practice. For example, Edward Snowden, whose status as a
whistleblower is unanimously recognized in Europe, was indeed a subcontractor of the NSA. He did not therefore work directly for the NSA. In particular, he

worked for Dell and Booz Allen Hamilton, two NSA service providers.
33. Art. 4, 1., (c) of the Directive on whistleblowers.

34. Art. 4, 2. and 3. of the Directive on whistleblowers.

35. Recital 40 of the Directive on whistleblowers.

36. It should be noted that such duties form, as a rule, an “order of the law” within the meaning of Art. 458 of the Criminal Code and thus an exception to
professional secrecy. See A. MasseT and E. JACQUES, “Secret professionnel”, Postal Mémorialis S 30 2012, No. 115, p. 13-15.

37. The whistleblower acts, by definition, “freely and conscientiously” (Conseil d’Etat frangais, Le droit d’alerte: signaler, traiter, protéger, study adopted on
25 February 2016 by the Plenary General Assembly of the Conseil d’Etat, La Documentation francaise, 2016, p. 56).

38. In support of this, it should be noted that the term “potential whistleblower” is used extensively in the recitals of the Directive on whistleblowers. It follows
that any “worker” is likely at some point to blow a whistle, but that this activity is not usual.

39. With this in mind, see O. LECLERC, Protéger les lanceurs d’alerte. La démocratie technique a I’éprenve de la loi, Issy-les-Moulineaux, LGD], 2017, p. 20-21.

40. Where the law provides for a duty to report, it must be limited to certain specific facts whose seriousness justifies the establishment of a legal obligation. The
history of reporting has indeed shown that the introduction of a generalized mandatory reporting is dangerous. On the subject, see A. LACHAPELLE, La dénonciation
a ’ére des lanceurs d’alerte fiscale: de la complaisance a la vigilance, Bruxelles, Larcier, 2021, A paraitre.

41. Recital 62 of the Directive on whistleblowers.

42. For more on this, see Y. PouLLET, “Titre 1 — Numérique et droit — La vertu du clair-obscur” in Y. PouLLET (dir.), Vie privée, liberté d’expression et démocratie
dans la société numérique, Bruxelles, Larcier, 2020, p. 47-46.

43. They may include in particular the obligation to report “cross-border tax arrangements” under the “DAC 6” and the obligation to report “suspicions of
money laundering” under the Fourth Directive “AML”.

44. The Constitutional Court thus annulled, by judgment No. 44/2019 of 14 March 2019, Art. 46bis/1, paragraph 3, of the Code of Criminal Investigation,
inserted by an Act of 17 May 2017, which required members of staff of social security institutions to spontaneously report to the Public Prosecutor “information
that may constitute serious indications of a terrorist offence”. Since Art. 46bis/1 of the Code of Criminal Investigation refers to a “declaration in accordance with
Art. 297, it should be noted, however, that this was not, strictly speaking, an “order of the law” within the meaning of Art. 458 of the Criminal Code, but a “legal
authorization”. The duty to report passively, i.e. at the request of the Public Prosecutor, laid down in the same article, on the other hand, was endorsed with regard
to the right to privacy.

45. Report on the proposal for a directive of the European Parliament and of the Council on the protection of persons reporting on breaches of Union law
(COM(2018)0218 — C8-0159/2018 — 2018/0106(COD)), Committee on Legal Affairs, A8-0398/2018, 26 November 2018.
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tive. A “facilitator” is defined as “a natural person who as-
sists a reporting person in the reporting process in a work-
related context, and whose assistance should be confiden-
tial” .46

The protection also applies, where appropriate, to “third
persons who are connected with the reporting persons and
who could suffer retaliation in a work-related context, such
as colleagues or relatives of the reporting persons; and legal
entities that the reporting persons own, work for or are
otherwise connected with in a work-related context”.*’

12. Tt is regrettable that the text does not specify whether the
protection of these whistleblowers by extension will be
conditioned by the recognition of the status of “reporting
person” to the person they have helped, which may represent
a serious source of legal insecurity.

Moreover, it is not clear how the “facilitator” differs from
“colleagues or relatives of the reporting persons”. The
legislative work does not clarify the notion of facilitator.
It may be thought that the difference between the two
categories lies in the actual assistance provided to the
reporting person. The facilitator, as the name suggests,
actively facilitates the action of the whistleblower. This is the
case of a colleague or relative who assists him or her in the
theft of data, in the use of the stolen data or in finding a
contact person who is able to investigate. It is also the case
of the staff representative or trade union representative who
informs the whistleblower about the applicable legal
framework and advises him or her on how to proceed.*
Conversely, the mere “third person” in relation to the
whistleblower does not actively participate in the reporting.
However, the third person may be subject to retaliatory
measures only through a knock-on effect, in his or her
capacity as a close associate of the whistleblower.

13. The protection of legal entities was included neither in
the Commission proposal of 23 April 2018 nor in the
Parliament’s legislative proposal of 26 November 2018. It
also contrasts with Recommendation CM/Rec(2014)7
which expressly limits the protection of whistleblowers to

46. Art. 5, (8) of the Directive on whistleblowers.
47. Art. 4, 4. of the Directive on whistleblowers.

natural persons, thus excluding the nagging problem of
damage to the reputation of organizations directly or
indirectly targeted in the reporting.

2. Exclusion of “private citizens”

14. Although this has apparently been envisaged in the tax
field, the Directive does not cover reporting in the area of
private life.*’ It is limited to the work-related context as this
alone justifies the establishment of specific protection.

It is agreed that this type of reporting, namely the reporting
to the tax authorities of a neighbor suspected of cheating on
his income tax, does not constitute “whistleblowing” stricto
sensu.*® Also, it must be agreed that History has shown us
that reporting by a private individual rarely expresses the
fulfillment of a civic duty. Reporting here is similar to
“snitching”, in that it targets a close relative who is
troublesome: a (former) husband, a neighbor, a colleague or
a competitor.’!

15. Nevertheless, reporting by a private citizen is legally
recognized in the majority of the Member States of the
European Union. The social reaction against crime is largely
organized around reporting.’> Moreover, it should be noted
that “tax whistleblowing”, as it is practiced today on the
other side of the Atlantic, does not take into account the
position of the whistleblower. Whistleblowing can be carried
out by individuals as well as by workers. In the United States,
the IRS Whistleblower Act applies to “individuals who
report to the IRS on violations of tax laws by others”. The
whistleblower is therefore not necessarily a “worker”. The
IRS Whistleblower Program goes beyond whistleblowing
sensu stricto and applies to different types of cases: most
commonly to the reporting of non-organizational
wrongdoing; occasionally to the reporting of organizational
misconduct, either by an insider (“whistleblowing”) or by an
outsider (“bell-ringing”).>> The same can be said about the
Offshore Tax Informant Program in Canada.’* Tax reform
in Australia also appears to be moving towards a broad

definition of “tax whistleblower”.%’

48. With this in mind, see Recital 41 of the Directive on whistleblowers which stresses that trade union representatives or employees’ representatives should enjoy
the protection provided for under the Directive both where they report in their capacity as workers and where they have provided advice and support to the
reporting person.

49. The working paper stated that “Any potential initiative at EU level would broadly aim to ensure an overall effective level of protection for whistleblowers
across the EU, either horizontally or on a sector-specific basis. The aim would be to encourage individuals to report, without fear of retaliation, threats or harm
to the public interest which they have come across in the field of their work or even private life” (our emphasis) (European Commission, Platform for Tax Good
Governance, The Commission’s Initiative on Protecting Whistleblowers, DOC: Platform/28/2017/EN, p. 2-3, available at www.ec.europa.eu/taxation_customs/
sites/taxation/files/platfrom wistlebolowers.docx.pdf (accessed February 19, 2018)).

50. M.P. MickLL, S. DREYFUS and J.P. NEAR, “Outsider ‘whistleblowers’: Conceptualizing and distinguishing ‘bell-ringing’ behavior” in D. LEwis, A.J. BROWN et al.
(eds.), International Handbook on Whistleblowing Research Cheltenham, Elgar, 2014, p. 76. In this regard, authors refer to the literature of psychosocial
sociology, in particular bystander intervention.

51. See P. BETBEDER, “Dénoncer a Paris durant la Seconde Guerre mondiale” in J.-P. BRODEUR and F. JoBARD (dirs.), Citoyens et délateurs. La délation peut-elle étre
civique?, Paris, Autrement, 2005, p. 78.

52. S. BraHY, “Dénonciation officielle et dénonciation civique”, mercuriale prononcée le 1¢ septembre 1978 a I’audience solennelle de la cour d’appel de Liege,
RDPC, 1978, p. 947.

53. ML.P. MickLL S. DREYFUS and J.P. NEAR, o.c., p. 87.

54. See K. SapiqQ, “Tax and Whistle-Blower Protection: Part of a Commitment to Tackling Tax Misconduct in Australia”, Intertax 2018, Vol. 46, Iss. 5, p. 431.
55. See K. SapIqQ, o.c., p. 432.
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It should be noted that reporting by private individuals
accounts for a large proportion of tax fraud reporting to the
tax authorities in Belgium. For lack of a legal framework,
any one of the 27,000 civil servants employed by the tax
authorities may receive a report.’® No distinction is made
according to whether the report comes from a worker or not.
For this reason, it can be argued that tax compliance requires
the protection of all “reporting persons” who communicate
in good faith with the tax authorities, whether or not such
individuals are acting within the framework of a work-
related context.’”

16. In the light of these considerations, it seems useful to
examine, in the context of the transposition of the Directive,
the relevance of excluding reporting by a private citizen from
the scope of the (future) tax whistleblowing system.

In this respect, it should be pointed out that the Belgian draft
bill “Panama Papers”, now obsolete, defined a tax reporting
person as a natural person who reports certain facts
committed by a legal person to the tax authorities.’® The
“tax whistleblower” was therefore not necessarily acting in
the context of a professional relationship. What mattered
was the status of the exposed taxpayer and thus also the
stakes of the facts reported: in this case, the status of legal
persons and especially of private companies.

3. Exclusion of “bounty hunters”

17. The text amended by Parliament in November 2018, like
the proposal for a directive of 23 April 2018, totally ignored
the issue of bounty awarding. However, reward programs
are well known in practice, particularly in the criminal field
and in the field of customs and excise.

It is therefore to be welcomed that the Directive on
whistleblowers finally raises the issue, even if it immediately
dismissed it, stating that it “should not apply to cases in
which persons who, having given their informed consent,
have been identified as informants or registered as such in
databases managed by authorities appointed at national
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level, such as customs authorities, and report breaches to
enforcement authorities, in return for reward or
compensation”.> Such reports are made in accordance with
“specific procedures that aim to guarantee the anonymity of
such persons in order to protect their physical integrity, and
that are distinct from the reporting channels provided for
under this Directive”.®

What should we deduce from this? Is the clause to be
interpreted as if European Law distinguishes between two
autonomous systems of reporting: the system of reporting
with rewards, on the one hand, and the system of reporting
without rewards, on the other? May or should the
whistleblower choose: either to be protected or to be paid?
The issue is currently not settled in Belgium. Recommenda-
tion No. 26 of the “Panama Papers” Commission notes that
a distinction could indeed be made between “tax whistle-
blowers” and “tax informers” in that it suggests that the
protection of the whistleblower could depend on the circum-
stance that he or she has acted “in a selfless manner, in the
general interest”.®! In this regard, the Belgian lawmaker
could then provide for two separate tax reporting regimes
depending on whether a reward program is provided for or
not.

A careful reading of the Directive reveals, however, that the
prospect of a reward is not the only criterion to be taken into
account as such. But the demarcation line is not very clear-
cut. What about a reporting person who receives a reward
but is not registered in a public database? What about a
reporting person who is registered in a public database, but
without having given informed consent to be so? What about
a reporting person who receives a reward from a private
person?%? Should such informants, who clearly act with the
expectation of a reward, still enjoy protection under the
Directive?

18. Why so much suspicion towards rewards programs? It
should be remembered that reporting for financial gain is
conventionally akin to snitching®, with even greater force in
the European legal tradition.®* Heir to the republican
conception of civic reporting, the figure of the whistleblower

56. See R. Rosoux, “Les dénonciations au fisc: quelques réflexions sur les points de vue administratif et judiciaire belges et les pratiques dans deux pays
limitrophes””, RGCF 2018, No. 2, p. 136. See also in the media S. BUrRON, “Ils vous dénoncent au fisc”, Trends.levif.be, 13 June 2013 (accessed November 3,

2019).

57. See A.P. DOurADO, “Whistle-Blowers in Tax Matters: Not Public Enemies”, Intertax 2018, Vol. 46, Iss. 5, p. 424.
58. On this draft, see C. DILLEN and V. VERCAUTEREN, “De Panama Papers-slinger slaat volledig door. Sancties voor wie controle belemmert, en vergoeding voor

klokkenluiders””, Fisc.Act. 2018, No. 34, p. 1-5.
59. Recital 30 of the Directive on whistleblowers.
60. Recital 30 in fine of the Directive on whistleblowers.

61. Report “Les Panama Papers et la fraude fiscale internationale” made on behalf of the special commission “Fraude fiscale international / Panama Papers” by
R. VAN DE VELDE, V. SCOURNEAU, B. DispA and P. VANVELHOVE, Doc., Chambre, 2017-2018, No. 54-2749/002.

62. If the report has not been made public, the reward may have been granted by the company whose actions are being questioned: the company may have an
interest, as part of its risk management policy, in granting a reward to whistleblowers who report to it. An example of this is the “Data Abuse Bounty Program”
set up by Facebook in the wake of the “Cambridge Analytica Files” (available at www.facebook.com/data-abuse (accessed April 10, 2020). If the report has been
made public, the reward could have been granted by a competitor: the latter could find an interest in discrediting the image of an opponent through the revelation
of a public scandal.

63. E.S. CaLLaHAN and T. M. DwORKIN, “Do Good and Get Rich: Financial Incentives for Whistleblowing and the False Claims Act”, Villanova Law Review 1992,
Vol. 37, Iss. 2, Art. 2, p. 318-336.

64.