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Cuarrer I

EU LAW GOVERNING THE INFORMATION SOCIETY

Robert Queck and Christian Hocepied

ining forces is essential to build a digital future for Europe and we need to act quickly

i all fronts, as the demand for good connection, relevant competences and access to the

nline world is growing rapidly in all sectors. We can achieve a functioning Digital Single
arket onty by promoting digitisation and tearing down barriers logether.”

A. OVERVIEW

roduction There is no encompassing EU Information Society law as such.
owever, all the building blocks of the Information Society, i.e. the creation,
ribution, use, integration and manipulation of digital information, are governed
more or less detailed Buropean and Member State legislations. These include
s on telecomimunications,? audio-visual media services, e-commerce and online
atforms, data protection, security, consumer protection and intellectual property
w. Competition law also applies. This introductory chapter provides an overview
e evolution of EU strategies to generate and/or harmonise these national legisla-
1s (section B), Those EU and national rules are detailed in the subsequent
pters of this book according to the field concerned. They have been triggered
he rapid development of digital technologies that profoundly changes all aspects
ocial organisation, including the economy, education, health, government and
emocracy, biurring the borders between industries and Member States and invit-
& the European Commission to trigger more EU harmonisation and legislation.
he chapter also makes a synthesis of the policy and regulatory techniques used by
EU institutions to build a digital single market in Burope (section C).

B. EvorLurion or EU Inrormarion Sociery PoLicy

1. The progressive liberalisation and harmonisation of
telecommunications infrastructures and services

egulation based on liberalisation, harmonisation and the application of
c¢ompetition law  The development of an EU policy regarding the Information

ociety began with the underlying transmission networks and services and with the
terminal equipment connected to the ends of those networks. Systematic policy and

European Commission Statement, Joint statement by Vice-President Ansip and Commissioners
Navracsics, Hogan and Gabriel on ensuring Burope’s digital future, STATEMENT/19/2070 (9 April
2019).

In this book, we will generally use the broader term “electronic communications” instead of
“telecommunications”, which are included in the first concept {see para. [-005).
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regulation of electronic communications® networks and services at the §
level was iniliated® by the Buropean Comumission in 1987, with the adopy
Green Paper on Telecommunications.’ The Green Paper followed a three
approach based on: (i) the free movement of goods and services and the: /i
tion of the supply of most telecommunications services and terminal equj
in 1987, the telecommunications sector was still under legal public m
Member States; {ii) the harmonisation of the national rules on the acce
tions to the monopolised telecommunications networks and services fi
of liberalised services; and (iii) the strict application of the competifioy
telecommunications operators. This approach served as a point of refe
other network indusiries like energy” and post.? :

public networks used for the provision of voice telephony.!3
telecommunications sector was fully open to competition.
Directive'! repealed and replaced the Telecommunica-
confirmed the principle of market liberalisation and
ansmission of broadcasting signals,'s in line with the
armonisation directives. Due to technological progress and
elecommunications, broadcasting and information technol-
w possible to transmit radio and television signals using the
herstandard telecommunications services such as voice
ulatory framework therefore also addressed broadcasting
¢ generally applied to any network or service transmitting
the. content conveyed. In addition, it dealt with markets and
gies, as far as was possible and appropriate. In order to
smission networks and services using electromagnetic means
ngle legal concept, the Competition Directive replaces the
unications networks and services by electronic communica-
services.' The reform leading in 2018 to the adoption of the

_ommunications Code ("EECC”)" did not cover the Competi-
atter stays thus unchanged.

First prong—Liberalisation The free movement of services and ferm
ment was imposed via the rarely used art.106 Treaty on the Functio
Buropean Union (“TFEU™), which empowers the Commission to adop
ensuring Member States’ compliance with the Treaty, regarding pub
ings or undertakings to which they grant special or exclusive rights. This
tion? and opening up of the Buropean telecommunications markets wa "
process, It started with telecommunications terminal equipment (19
telecommunications competitive (or valued-added) services!! (i.e., sel
than voice telephony)!? (1990) and it ended on 1 January 1998 with'p onisation  Harmonisation of national rules moves together
ments—Iliberalisation. Harmonisation aims to ensure equivalent
_ _and consistent application of the European rules across ail
that undertakings can compete on equal terms in the single
takings and consumers can fully reap the fruits of the liberalisa-
rmonisation is based on art.114 TFEU. From 1990 onwards
n Network Provision (“ONP”) Directives were adopted to provid(;
itions for open and efficient access to, and use of, public telecom-
orks and, where applicable, services. The first of those Direc-
990 on the same day as the Telecommunications Services Direc-
ramework Directive,'® setting the principles. This Directive was
plemented by rules on access to leased lines, universal service

* At the time only telecommunications networks and services were concerned. Broad
sion was not included in the concept. As it was provided over specific networks, b
considered on its own {(see paras 1-003 and 1-005). S

4 For a review of the historical context and of the different phases of European teleca
policy, see Queck, de Streel, Hou, Jost, Kosta, “The EU Regulatory Framework ap
Electronic Communications” in Telecommunications, Broadcasting and the Infernes-
tion Lew & Regularion, 3rd edn, by Garzaniti, O’ Regan (London, Sweet & Maxwelk,
{this presents the evolution until 2009); see alse Savin, EU Teleconmunications Law
Edward Elgar, 2018), pp.38-66 (which, in turn, presents the evolution until 2018

s Commission Communication, Towards a dynamic European economy—Green Papér o
ment of the common market for telecommnunications services and equipment, COM
July 1987) (“1987 Green Paper”}. On occasional initiatives prior to the 1987 Gre
regarding the development of new technologies, standardisation and public Gl
Pelkmans, Young, Telecoms-98 (Brussels, CEPS, [998), pp.52-54. CrlahE

6 See Savin, EUF Telecommumications Law (Cheltenham, Bdward Elgar, 2018}, pp.38-60)

7 See Eising, “Reshuffling power: the liberalisation of the EU electricity markets ant
the German governance system”, in The Transformation of Governance in the Ewiop
Kohler-Koch, Bising (London, Routledge, 2003), pp.214-215. i

& See Geradin, Humpe "“The Liberalisation of Postal Services iit the Furopean Unioh
Directive 97/67", in The Liberalisation of Postal Services in the Europeat; Un i
(Alphen-aan-den-Rijn, Klawer Law International, 2002), pp.9t-109. ; : Bitective 2002/77/EC of 16 § . G .

% On the liberalisation process (including an anafysis of the development of the institu nimitications networks and servi?::t: ;1;3312]28{;21_‘3293;Tg%ﬁ;’nﬂ:ﬁi;t!]BDIIil‘arl;gES“&)r
see Melody, “View point; the closing of the liberalization era in Ewropean Tele¢ otily the provision of satellite network services for the conveyancl?e of radio ':Eill‘efl: )'~
CRNI 13(3), 2012, pp.218-235, S nes was considered to be a telecommunications service and thus fel ulade;th .ev}j

1% Commission Directive 88/301/BEC of 16 May 1988 on competition in the mat Telecommunications Services Directive (see Satellite Directive, recital 17) e provi
munications terminal equipment {1988] OJ L131/73 (“Telecommunications Termih irective recital 7. See also art.1(1) and {3} defining t'cspectivel “clecl" .
Directive”) art.2, The Directive has been amended by Commission Directive 94/46/EC 13 network” and “electronic communications service” Y romie com-

1994 amending Directive 88/301/EEC and Directive 90/388/EEC in particular witl HUY2018/1972 of the Buropean Parliament and of tlhe Council of 11 December
lite communications [1994] OF 1.268/15 (“Satellite Directive™}. : : the European Electronic Communications Code (Recast) {2018] OF L’i2ifﬁ:§l(1‘l‘Eel;(?g’]‘8

" See 1987 Green Paper, Positions B and C, Fig.13, p.185. s ctive 90/387/EEC of 28 June 1990 on the estabiishment of the in}em's! market fi ;

12 See Cominission Directive 90/388/BEEC of 28 June 1990 on competition in the mar] tions services through the implementation of open network l'O\'iSi((J FlaQIE)St (t))r
munications services [1990] OJ L192/10 {“Telecommmnunications Services Dir’e_bti 993) OJ L85/28. The Directive has been amended in 1997 in DII)'(IC[‘I bn d o
{ive has been amended several times. lts art.] defined voice telephony as “the ¢ lised environment, The ferm “1990 ONP Framework Directive” pefe;'sometl?e Ecl)?:z:i]:;

(41 (3]

; [1.1s3 d.irect transport and switching of speech in real-time between public
r]‘_{.__term‘mapon points, enabling any user to use equipment connected to such a
.l.lD'Il point in order {0 communicate with another termination point”, Initially, the
ations Serwccs Directive did not cover telex, mobile radiotelephony, paging or s;ﬁel-
t_sjart.f;} hbleralised public data services as of 31 December 1992, '

mentation periods were possible for Member States with less developed networks
ue of five years) or with very small networks like Luxembourg (maximum of
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and interconnection, as well as to voice telephony and universal service,:
preparation of tull liberalisation, significant market power, i.e. having a share
more than 25% of a particular telecommunications market,!® replaced special
exclusive rights (thus basically a monopoly)® as a trigger for the application of 9]
obligations. Furthermore, the ONP Directives were supplemented by the Lice
ing Directive® to regulate the eniry to the fully liberalised market. o

,physical infrastructures such as ducts, condui'ts o masts; (iv) the [‘vaer?gl
. Directive?? establishing at the EU level a unlve;'§al minimum setvice of af-
Jectronic communications services, regulating the retail markets and.
thening the protection of end-users, i.e. consumers {natural persons using or
sting services for purposes outside trade, buslmess or profess:ion) and other
ere:2 and (v) the e-Privacy Directive?® applying data protection rules to the
i communications sector. This package was supplemente_d in 2002 !33{ theT
Spectrum Decision® establishing the bamg t_"or Commlsmqn.demsmns
ating the availability and the technice}i cqndlllons fpr the efficient use (‘)f
radio frequencies, the Competition Directive (explained above) and, smce.
le BEREC Regulation®! organising the Body of Europear? Regulators [or

¢ Communications (“BEREC™), the network of the NRAs in order (o foster
sistent application of the rules across the EU. The package was subsequently

ented with: (i) the Roaming Regulation® (20@2) alloyvmg end-users to
fiicate (calls, SMS, data communications) at tariffs equwaler.lt to t.hose.at
hile being abroad in the EU; (ii) the Broadband Cost Rea’uqtzon. Dtrecn.ve
%3 aiming at reducing the cost of rolling out new broadband mfrastru.ctmeg
pgrading existing connections by streamlining .procedure§ fO}' granting .of
ts for civil works and by giving operators of public c.:ommun{ca?lons netvlvmks
5 0 physical infrastructure (e.g. mas‘ts, ducts, et.ltr.les to bU{ldmgs, cabmets:
- other operators (including those of gas, clectricity and railway networks),

The 2002 Regulatory Framework The 2002 Regulatory Framework for Electrg
Communications replaced the so-called 1998 telecommunications regulat
framework.2? This framework adopted a technology neutral, horizontal approg
and covered all types of transmission networks and services: traditional telecg
munications networks and services as well as those used for the transmission’
broadcasting signals such as cable-TV networks or electricity cable systems whe
used for the transmission of signals.” The 2002 framework was composed o
series of complementary directives which were amended in 2009; (i) the Framew
Directive seiting the objectives and principles and organising national regulal
authorities (“NRAs”) as well as the procedure regarding undertakings wit
significant market power considered as equivalent to a dominant position undg
Competition Law;* (ii} the Authorisation Directive?s organising market entry; (i
the Access Directive? regulating the wholesale markets, i.e. access to, and intercah
nection of, electronic communications networks and associated facilities, whic

. 1990 version of the text. g
See art.4(3) and recital 6 of Directive 97/33/EC of the EBuropean Parliament and of the Council
30 June 1997 on interconnection in telecommunications with regard to ensuring universal servi
and interoperability through application of the principles of Open Network Provision (ONP) [1997
OJ L199/32, The market share of 25% constitutes a rebutiable presumption. Other factors like th
controf of means of access to end-users or access {0 financial resources are also taken into accouit

X See 1990 ONP Framework Directive, aets 1 and 2( 13, (2, (3}, (4) and (10). B

2 Directive 97/13/EC of the European Partiament and of the Council of 10 April 1997 on a commo

framework for general authorisations and individual licences in the field of telecommunication;
services [1997] OF L117/15 (“Licensing Directive”). SR

See Commission Staff Working Document, Evaluation of the regulatory framework for electr

communications, SWD (2016) 313 (14 September 2016), pp.7-9. i

See arts 1(F) and 2(a) and (), as well as recital 5 of Directive 2002/21/EC of the Buropean Parlia

ment and of the Councit of 7 March 2002 on a commeon regulatory framework for electronic coin:

nwnications networks and services (Framework Directive) [2002] OJ L108/33. The Framework

Directive has been amended by Regulation (EC) No.717/2007 of the European Parliament and o

the Council of 27 June 2007 on roaming on public mobile telephone networks within the Co;'n#

munity and amending Directive 2002/21/BC [2007] OJ L171/32 (2007 Roaming Regulation™); by

Regulation (EC) No.544/2009 of the European Parliament and of the Council of 18 June 200%

amending Regulation (EC) No.717/2007 on roaming on public mobile telephone networks within

the Community and Directive 2002/21/EC on a common regulatory framework for electronic com:
munications networks and services [2009] OF L167/82 (*2009 Roaming Amendment Regulation”

and by Divective 2009/140/EC of the Eurepean Patliament and of the Council of 25 November 2009

amending Directives 2002/21/EC on a common regulatory framewaork for electronic communici:

tions networks and services, 2002/19/EC on access to, and inferconnection of, electronic communici:
tions networks and associated facilities, and 2002/20/EC on the authorisation of electronic coni
munications networks and services [2009] OF L337/37, corr, [2013] OJ L241/8 (“Better Reguolation

Directive™).

2 See Framework Directive art. 14(2). See also para.1-027.

5 Directive 2002/20/EC of the European Parliament and of the Council of 7 March 2002 on the

authorisation of electronic communications networks and services [2002] OJ L.108/21 (“ Authorisa-

tion Bitective”). The Authorisation Directive has been amended by the Better Regulation Directive;

Directive 2002/19/EC of the Buropean Parliament and of the Council of 7 March 2002 oft access

to, and interconnection of, electronic communications networks and associated facilities [2002] GF

16]

08/7 {“Access Directive™. The Access Directive has been amended by the Better Regulation
Diﬁgglg.Z(}OZIZZ/EC of the European Parliament and of the Council of 7 March 20(_)2 on universal
vice and users’ rights relating o electronic communicatioqs nﬂt\.vor!(ls and services [2002] OJ
18/51 (“Universal Service Directive”). The Universal Service Directive has been amended by
{ive 2009/136/EC of the Buropean Parliament and of the Councit fJE 25 November 2009 amc_nd-
‘irective 20012/22/EC on universal service and users’ rights relating to electronic communica-
ons networks and services, Directive 2002/58/EC concerning the processing of personal data and
the protection of privacy in the electronic communica{ions.seclor and Regulation (EC) No.2006/
3004 on cooperation hetween national authorities responsible fqr lhe‘enlforcem}ent of consumer

rotection laws [20091 OF L337/11, cor. [2013] OF L241/0 (“Citizens Rl_ghts Directive’™) @d Ifg
Repulation (EU) 2015/2120 of the European Parliament and of the C:‘oun(:l_l of _25 November 20
4ying down measures concerning open internet access and arr}enc}mg Directive 2002/22.IEC‘ on

jversal service and users’ rights relating to electronic communications m.etwm‘ks and services and
Régu]at.ion (EU) No.531/2012 on roaming on public mebile communications networks within the
Union [2015] OJ L310/1 {“Open Internet Regulation™).

ramework Directive art.2(h), (i) and {(n). '
gﬁ::?i"VEFZUUZISS/EC of 1lge)Ef.130pean Partiament and of the Cﬁun(i,il of 1? Juty 2002_ ct:incea‘r;:lg

i processing of personal data and the protection of privacy in the eleconic commumﬁa ons sec-
tgr };“Directi%e 0I1J1 privacy and electronic communications™) [.2.{)02]'0.? L20E{37 ( E-Privacy

irective”). The E-Privacy Directive has been amended by the Citizens R.l ghts Directive.
Decision No.676/2002/EC of the Emropean Parliament and of the Council qf 7 ‘I‘\darc'h 2002 o.n a
“regulatory framework for radio spectrum policy in the European Community ( Radio Spectrum

ision”) 20021 OJ L108/1. _

: g:;:fllac;iog (EEC) 1']10.121”2009 of the Furopean Patliament and of the (.Zou‘nctl of 25 November 2009
““establishing the Body of European Regulators for El;:ctmnic Communications (BEREC) and the Of-
" fice [200 E337/1 (2009 BEREC Regulation™).
; Regl[llz?tic?g ?‘é]U) No,S?EUZOlZ of the Buropean Parliamen_t and of t_he Council of 13 June 2012 on
* roaming on public mobile communications networks within the {:Inlon (recast) [20!_2] QI L.172/10.
* The Regulation has been amended by the Open Internet Regulation and by R\?guiauon (E}J} 2017
© 920 of the Buropean Parliament and of the Council of 17 May 2017 amending Regulation (EU)
- No.531/2012 as regards rules for wholesale roaming markets [20173 O L1471,

Directive 2014/61/BU of the European Pasliament and of the (;oux}cai of 153 May 2014 on measures
* to reduce the cost of deploying high-speed electronic communications networks [2014] OF L155/1.

(7]
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Jlecommunications policy, effective application of competitioq rules was
ensure that the liberalisation process and th; development of compefi-
t¢ is not undermined by unilateral or coordinated maylget conduc't ;md
ions that limit, or protect market p]aye{'s‘from, competition. In addition,
ific regulation itself relies on competition la\iv conceplts and mpthods.
ingly, the mere application of competition law is the end goal of asym-
épulation as the EECC:

s'.t.'o progressively reduce ex ante sector-specific rules as f:OInpetition in the markets
and, ultimately, to enstre that electronic communications are governed only by

ition law.™?

and (iii) the Open Internet Regulation™ (2015) ensuring that end-users have the'al
ity to access and distribute information or run applications and services o thi
choice over the internet. In addition, many implementing instruments, guidekiy
and communications were adopted, '

The European Electronic Communications Code ("EECC™) of 2018 The EE
adopted in 2018, repeals’ and replaces the 2002 Framework, Authorisation
cess and Universal Service Directives, Tt further extends the scope of the re
tory framework to some over-the-top (OTT) services? like messaging sery
Voice over IP¥ and web-based email services, Accordin g to the EECC, the servi
used for communications purposes, and the technical means for their delivery ki
evolved to include these new, internet-based applications. Therefore, going beyo
an approach based purely on fechnical parameters i.e. the conveyance of signals
electromagnetic means, the EECC now adopts a functional approach, also cm}_
ing services providing end-users with functionalities equivalent to those offered
undertakings responsible vis-a-vis the end-users for the conveyance of the signal
The EECC carries over the three main objectives of the 2002 regula

framework—promotion of competition, contribution to the internal market's
premoting the interests of EU citizens—and adds a fourth objective, the prom
tion of investment (o ensure connectivity to new very high capacity networks: Th
EECC also adapis and, sometimes, increases the regulatory obligations. In th
context, the concept of “Significant Market Power” is maintained as the trigger fi
specific regulatory obligations regarding the provision of access to networks: 4
resources. The content of the concept remains unchanged. A new BEREC Regul
tion was also adopted in 2018.% Ii replaces the 2009 BEREC Regulation and refleg
BEREC’s new, additional tasks under the EECC, the Roaming Regulation and
Open Internet Regulation,® and its reformed structure. The main objectivi
BEREC remains to contribute to the consistent implementation of the rules’a)
plicable to electronic communications networks and services throughout Europe,
In parallel, the Open Internet Regulation has been amended by the 2018 BEREC
Regulation to introduce a cap on retail charges for intra-EU communications,
intra-EU calls and SMS.

s on telecommunications terminal equipment Terminal equipment
‘fixed and mobile telephone sets, computers or TV sets are c_lasslﬁed in two
iés. Those connected to the network by .wire or optlclal hbrfa (ﬁxed;l;ne
| equipment) and those connected via 1'ad19 waves (radio equipment). dIn-
; the making available and the use ol terminal equipment do not fall under
ectronic Communications Regulatory Frame'work but is sgbject to spccliﬁc
gatton and harmonisation directives. chall"dmg liberalisation, the Terminal
hent Competition Directive of 2008 consolidated and repla}ced .the Tei.eco‘m-
cations Terminal Equipment Directive of 1988. The 2008 D.u'ecu\fe maintains
rinciple of market liberalisation and confirms tha't mqnppohes f(-)l Fhe import,
ifig, connecting, bringing into service apd maintaining of te[rpmal eqt.up;
ay not be granted.™ Regarding harmomsahgm, th-e rules covering tcl"m'ma
ipment aim primarily to deal with the risk of interference betv}feen terminal
ient and to define EU-wide essential health angl safcty requircments, T he
dio Equipment Directive (RED)* regulates [he.makm.g available on the mmket
o1l ds the putting into service and use of 1'ac!10 equipment. R;ldm eqm‘pm.enl
electrical or electronic products, which intentionally emit andfqr le'ce1v4aaﬁ
ves for the purpose of radio communication and/or radm—det(?rmmauon.
cfore, fixed-line terminal equipment are no longer subject to specific EU rules
minal equipment but merely to general EU rules on ]?rodl}ct safeiy suc.:h as ‘the
tive regarding electromagnetic compatibility. This directive aims at lefigcmg
erence between electrical and electronic devices anc_l ensuring the abll-lty of
iprient to function satisfactorily in its electromagnetic environment w14t7houf
ducing unacceptable electromagnetic disturban.ces to otber equipment.’” For
egulatory purposes, the network termination point constitutes the boundary

¥ Regulation (EU) 2015/2120 of the European Parliament and of the Council of 25 November 2015:
laying down measures conceming open internet access and retail charges for regulated intra-EU com
munications and amending Directive 2002/22/EC and Regulation (EU) No.531/2012 [2015}
L310/1. This regulation is reviewed at paras 2-228 to 2-232 of Chapter 11 !

% With elfect from 21 December 2020: see art. 125 and recital 321 of the EECC.,

¥ See para.2-009 in Chapter 11,

¥ In this context, Voice-over-1P services which do not offer the possibility fo make calls to and/or fro
the public telephone network are taken into consideration. s

¥ BECC recital 15, See paras 2-009-2010 in Chapter 11, See also UPC DHT v NMHHE (C-475/1
EU:C:2014:285, para.43; Skype Communications v Institus Belge des services Postaux et des
Télécommumications (IBPT) (C-142/18) EU:C:2019:460, para.29; Google v Bundesrepublik
Deutschiand (C-193/18) BU:C:2019:498, para.32.

* Regulation (EL!) 2018/1971 of the European Partiament and of the Council of 11 December 201 3
establishing the Body of Buropean Regulators for Electronic Communications (BEREC) and th
Agency for Support for BEREC (BEREC Office).

¢ BEREC Regulation art,3(1). These tasks include those added to the Open Internet Regulation by i
amenthment by the 2018 BEREC Regulation, which also changed the former’s title. :

41 BEREC Regulation att.3{2).

EEeC gﬂixenfglesign Directive 2008/63/EC of 20 June 2008 on competition in th‘c markets in te.lecom~
munications terminal equipment (Codified version) [2008] OJ 1.162/20 {“Terminal Equipment
Competition Divective™), att.1(1) agd EECC a;t.22(412i. s

il ipment Competition Directive arts 2 and 3. ) )
;eill'::::]tl;:taEZq()ullgISS/EU ofpthe European Parliament and of the Counc.:ll of 16 April 2014 m? ti_ie
harmonisation of the laws of Member States relating to the making available on the market of radic
equipment and repealing Directive 1999/5/EC [2014] OJ .L153/6.2 {RED) a_11.3, aslamlcfndeg. ]
RED art.2(1) (1) and (3). The equipment can emit or receive radio waves QU“ectEy itse 0/1‘32)(() \l?tll%
dn aceessory such as an antenna. See also Comimission Delegated Regulation (E‘Tj) 2019 i (; :
Deceiber 2018 supplementing of Directive 2014/53/EU.0f the European Pa_rhament an of t ei
Council with regard to the application of the essential requirements rgfenl'ed to in aﬂ.3(3_)(g) of tha
Directive in order to ensure caller location in emergency communications from mobile devices

[20191 01 1.55/1. ) .
Directive 2014/30/EU of the European Parliament and of the Council of 26 February 2014 on the

(8] (9]
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between the regulatory framework for elecfronic communications networks:an
services and the regulation of telecommunications terminal equipment.*® Defining
the location of the network termination point in individual cases is the 1csp0n31b
ity of the NRAs, in cooperation with BEREC.#

ngtal age and online; (ii) creating a digitally literate Europe, supported by an
apreneurial culture ready 1o finance and develop new ideas; and (iii) ensuring that the
ole.process is socially inclusive, builds consumer trust and strengthens social
ion.”¥

Links between rules applicable fo electronic conmmunications networks and seryic
and rules applicable to terminal equipment The EECC nnpo%es addmona
1equuemems on some terminals, For instance, the EECC contains provisions aim
ing at interoperability of car radios and consumer radio receivers as well:
consumer digital televisions.™ As bundles comprising communications services’a
terminals have become widespread in consumer retail markets, the EECC extends
its end-user protection rules to the terminal eqmpment concerned. Providers
public electronic communications services have to give information on the térms
of use of terminal equipment in the context of the service offered (e.g. fees dueon
early termination of the contract, including information on unlocking the terminal
equipment and any cost recovery with respect to terminal equipment, restrictions
on use, etc.).5! Also, the EECC covers the facilitating of access for end-users with
disabilities to emergency services (mcludmg the 112 number) thlough the use o
specific terminal devices™ and requires Member States to ensure that, in the contéx
of universal service, specific terminal equipment like text telephones, is avallab
and affordable to consumers with disabilities.®

'he:Action Plan covered 10 lines of action, including ensuring cheaper internet
< through increased competition, accelerating e-commerce by implementing
ghl framework?® and expanding the use of e-procurement, which contained an
tation to the Member States to support further EU involvement and
ation.”

enewed Lisbon Strategy 2005 and the i2010 Strategy In 2005, the Com-
on observed the “general consensus that Europe is far from achieving the
.ntial for change that the Lisbon strategy offers”® and launched the i2010
tegy to succeed the eBurope Action Plans! with the same goals, the establish-
‘of a European Information Society for growth and employment and the
ymipietion of the single market for ICT products and services to benefit Buropean
tmers, businesses and administrations.® The Strategy called upon Member
as to support legislative actions such as the review of the regulatory framework
lectronic communications. This review led in 2009 to the adoption of the Bet-
egulation and Citizen’s Rights Directives as well as to the BEREC Regulation.
cover, to promote the development of high quality and innovative informa-
society and media services, a Directive on audio-visual media services (cover-
classical TV programmes but also new on-demand services) was adopted.®®

2. From the Lisbon Strategy to the Digital Single Market

(@] First steps: From 2000 Lisbon Strategy and eEurope Action Plan .t
Renewed Lisbon Strategy 2005 and i2010 Strategy

tockholm, 23-24 March 2001—c¢Europe 2002—Impact and Priorities, COM (2001 140 (13
arch 2001) (“eBurope 2002 Communication”™) and 2605 (Commission Communication, An Ac-
on Plan to be presented in view of the Sevilla Eusopean Council, 21-22 June 2002—eEurope 2005:
An: Information Society for all, COM(2002) 263 (28 May 2002) (“eEurope 2005 Communication™),
‘ommission Communications and Staff Working Documents are available at fittps:dewr-lex.enropa.ew/
omepage. fitmi {Accessed 9 September 2019].

ommission Communication on an Initiative for the Special European Council of Lisbon, 23 and
4 March 2000—eEurope—An Information Society for all, COM({1999) 687 (8 December 1999)
1999 eEurope Conununication™), p.2, available at Attp:aei.pitt.edu/3532/1/3532. pdf [Accessed
‘September 2019}

ee Directive 2000/3 I/EC of the European Parfiament and of the Council of 8 June 2000 on certain
gal aspects of information society services, in particular electronic commerce, in the Internal
larket ("Directive on electronic commerce”) [2000} OI L178/1.

959 eEurope Communication, pp.3-16 and Commission Press Release, eEurope—Prodi launches
eEurope” initintive to accelerate Europe’s ransformation inte an Information Society, IPf99/933
8 December 1999). Commission Press Releases ave available at htip.#ewropa.ew/rapidisearch.him
Acgcessed 9 September 2019].

'ommission Communication to the Spring European Council—Working together for growth and
hs—A new start for the Lisbon Strategy, COM (2005} 24 (2 February 2005), p.7.

See Commission Staff Working Paper, Communication from the Commission “i2010—A European
Information Society for growth and employment”™—Extended impact assessment, SEC (2005) 717
(I Jane 2005), pp.20-22.

‘Commission Communication, i2010—A Buropean Information Society for growth and employ-
iment, COM (2005) 229 (1 June 2003).

Directive 2007/65/EC of the Enropean Parliament and of the Council of 11 December 2007 amend-
& Council Directive 89/552/EEC on the coordination of certain provisions laid down by law,
gukation or administrative action in Member States concerning the pursuit of television broadcast-
g activities [2007] OF L332/27 (2007 Television Without Frontiers Amendment Directive®). This
.directive introduced the concept of “audiovisual media service”. In 2010 it was replaced by Direc-
ve 2010/13/EU of the Buropean Parliament and of the Council of 10 March 2010 on the coordina-

()

The Lisbon Strategy and the eEurope Action Plan To bring consistent EU
answers to the challenges raised by the rapid growth of digital technologies;
March 2000 Lisbon Strategy aimed to “strengthen employment, economic refor
and social cohesion as part of a knowledge-based economy™ > This led to the adop-
tion of a comprehensive eEurope Action Plan aimed to make the most out of the
opportunities of an Information Society for all becoming a powerful engine fo
growth, competitiveness, jobs and improvement of citizens® quality of life and 0
the environment. The eBurope Action Plan® had three main objectives:

“(i) bringing every citizen, home and school, every business and administration, into the

harmonisation of the laws of the Member States relating to electromagnetic compatibility (rect
[2014) OJ L96/79, as amended. See also the Low Voltage Directive riling equipment functicni
at low voltage (Directive 2014/35/EU of the European Parliament and of the Council of 26 Feb;
ary 2014 on the harmonisation of the laws of Member States relating to the making available on the
market of electrical equipment designed for use within certain voltage limits [2014] O L96/357

% See EECC ;it.2(9).

# Recital 19 of the EECC. See also art.4(1)(d)(iv) of the BEREC Regulation and art.61(7) of the EEC

% BECC art.113 and recitals 303 to 306, reviewed at para.2-066 and 2-215 in Chapter T1.

st EBCC ait. 107 in conjunction with, respectively, art. L02(1) and annex VIIL(B)(3)(iv), and art. 103(1)
and annex IX (2,1).

52 BECC art. 109(5) and recital 288.

3 BECC art.85(3), reviewed at para,2-226 of Chapter 11,

#  Buropean Council Presidency Conclusions, Lisbon European Council 23 and 24 March 200{} SN
100/00 (24 March 2000) (Lisbon Strategy EU Council Conclusions): see preambie.

55 Lisbon Strategy ELJ Council Conclusions Pt 8.

% eBuwrope has been updated in 2002 (Commission Communication to the Spring European Councnl

[10]
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:-ﬂgqe Digital Agenda priorities™ with the p;-gmotion of inve-stn"u_amslu: l:jlg(}):
‘ed and mobile broadband networks. Such investments we;ec stum}t{i zcti e t,ion
fiand, with regulatory intervention suc;h as the Broadband os}: g u;:‘ect_
& and, on the other hand, with ﬁnanm?i mstrun‘llents such as t e ;)g ot
] .p,'e Facility, launched in 2013," which is supporting thel: financing Of igi af

ther infrastructures for the 2014-2020 period. Such funding took the form o

guarantees, debt instruments and grants.

(b) 2010: The Europe 2020 Strategy and the Digital Agenda for Eh"mp

March 2010 the Commission adopted its Burope 2020 Agenda™ for a smart, sustai
able and inclusive growth in Europe and faunched seven flagship initiatives in oy
to channel progress under priority issues. One of the flagships was the Dig;
Agenda for Europe,® an action plan for making the best use of ICT in order to spig
up economic recovery and lay the foundations for a sustainable di gital future.s6.Th
Agenda aimed to launch the virtuous cycle of the digital economy: the availabiljj
of attractive content and services in an inleroperable and borderlesg infern
environment would stimulate demand for higher speeds and capacity. This, in i
would create the business case for investments in faster networks. The deply
ment and take-up of faster networks would, in turn, open the way for Ennova’tiv
services exploiting higher speeds.® The Digital Agenda for Europe identified prig
ity areas for action, in particular, the creation of a true digital single market fi
online content and services, for e-commerce, for consumers and businesses as we|
as the swift and consistent implementation of the 2009 electronic communicati

directives® and the puarantee of an open and neutral internet. The Digital Agend
Communication moreover stressed the need to speed up the roll-out of high-sp

internet through substantial investment in fibre networks and wireless broadband?
so that all citizens would have access to basic broadband™ by 2013, while by 202
access for all citizens to fast broadband (30 Mbps or above) should be reached a1y
with 50% or more of European households subscribing to ultrafast broadban
internet connections above 100 Mbps.7?

(c) 2015: the Digital Single Market Strategy for Europe

Digital Single Market (“DSM”) Strategy The DSM Sta'ateg)fﬁ wa(sj,
ied as a comprehensive programme for reforrp of‘the Information $001ety1§n
gulation in Europe covering telecommumqat;ons, pl'oadca§t1n g, on mei
is, privacy and data protection, network and mformat.mn- security, consuglii:::
tion on the digital markets, intellectual property and artificial mtelhg'ence. he
gy is based on three pillars: (i) better access for consumers ai}c! busi’ne?ils_es?tl ]
‘goods and services across Burope; () creating the right conditions 911 1fgl };a
rks and services to flourish; and (iit) maximising the growth potential of the

pean Digital Economy.

rst pillar: Better access for consumers and businesses to qnime go‘ods 23(2
jces across Europe The first pillar of .the DSM strategy almt.:'(_i t'o nnpf °
s-border access to online goods and serwce.s""ﬁ and to reduce l?all}els to ?1015
seder online activities. The pillar aimed to facilitate CI'OSS*}Z.)Ol'C.fei e}—)(,ommel?gmyc
monising the rules on contracts and consumer prote.ctm‘n, to Iclt'ter ?nundam
imer protection rules; to make cross-border parcel delivery, Wth‘ 15'?1 (é de-
on for online selling, more efficient and affordable; Elli'.ld to end unjusti 'q g ,
.' ing.” Other actions were the launch under competition law of a sec.tgl .mqlin_ Z
to the e-commerce sector; the review of EU copyright rules to allow wider onlin

Mid-term review of the Digital Agenda for Europe 1In 2012, the Commiss'i_(__)

tion of certain provisions laid down by law, regulation or administrative action in Member State:
concerning the provision of audiovisual media services (“Audiovisual Media Services Directive
AVMS Directive™} [2010] OJ L95/1, amended by the Audiovisual Media Services Amendmei;
Directive, See infra, para.1-016 and fn.81. The Aundiovisual Media Services Directive is reviewed
in Chapter IV of this book. :
& Commission Communication, EURGPE 2020—A strategy for smart, sustainable and inclusi
growth, COM (2010) 2020 {3 March 2010) (“Europe 2020 Conununication™). See also, Commis-
sion Press Release, Ewrope 2020: Comimission Proposes new economic sirategy in Europe, IP/10}
225 (3 March 2010). The European Council agreed in March 2010 upon the main elements and the
headline targets of the EUROPE 2020 strategy (see European Council Conclusions, European
Council 25/26 March 2010, ST 7 2010 INIT (26 March 2010), :
85 Commission Communication, A Digital Agenda for Europe, COM (2010) 245/2 (26 August 2010y
("Digital Agenda Communication™). . k
% Commission Press release, Digital Agenda for Eurape: key initiatives, MEMO/10/200 (19 May
2010), p.1.
%7 Digital Agenda Communication, pp.4-7.
% Digital Agenda Communication, pp.7-14,
@ Digital Agenda Conmunication, pp.18-21,
% Digital Agenda Communication, p.3. :
" The Digital Agenda Communication does not define the speed of “basic broadband’, In 2016, the:
Commission considered that “basic broadband® equals a speed of at least 2 Mbyps and that such “basic
broadband is available to every Buropean, mainly enabled by legacy infiastryctures, " (Commis-:
sion Comumunication, Connectivity for a Competitive Digitat Single Market—Towards a Furopear:
Gigabit Society, COM (2016) 587 (14 September 2016) (“Gigabit Society Communication™), p.3
and fn.8). Other sources locate basic broadband from 144 Kbps up to 30 Mbps™: European Court.
of Auditors, “Broadband in the EU Member States: despite progiess, not alf the Furope 2020 targers:
will be mer”, Special Report, 2018, no. 12, p.d. :
Respectively Europe 2020 Communication, p.14 and Digiial Agenda Communication, pp.19 and 40.!

[12]

issi icati igi -ope—Driving European growth

; Comvmunication, The Digital Agenda for Elu_op.e n growih
cgitg?;llgg&o{gﬂlg) 748 {18 December 2012), See atso Commission Press Release, Digiral “to
o” Ii.vr.',new digital priovities for 2013-2014, IPIIZ/I38? (18 December 2012). L of 1) Decomber
e Regulation (EU) No.1316/2013 of the Buropean Parliament Rand tltht.he (igt{ljn)ch g L pocanber

ishi i i ili ding Regulation .

013 establishing the Connecting Europe Facility, amen :
epealing Regnla%inns (EC) No.680/2007 and (EC) No._671’2010 [2013] O L348/ 129._The R;%:E;
tion has been amended several times, notably by Regulation (EU)_ 2007/1953 of the Em()ollfand (( )
“ment and of the Council of 25 October 2017 amending R'eg_uizfnons {(EL) N0,1§‘16/2 3 zlin o
“No.283/2014 as regards the promotion of internet connectivity in local communities, See' f;_so bo) ’

mie.sio.n Press Release, Connecting Europe Facility: Commission adopts plan for €50 billion boos

: E an nenwarks, IPf11/1200 (19 October 201 1). -
"Uﬂe ggﬁlel‘nission Communication, A Digital Single Markst Stmteg){ fgl Europe, COM (23 13)11192;
(5 May 2015) (“DSM Strategy Communication”). See also Cmm::ssm;n Press :11::;']1655}339’;9 (61‘?\:1 ;xy

i : 851 inifiati it happen,

- Single Market for Enrope: Commission sets out 10 initiatives to make i . :
: 23'185) an:i Con{mjssion Fact Sheet, Questions and answers—Digital Single Market Strategy, M’ifc\i'(:{
- 15/4920 (6 May 2015). On the DSM Strategy, see also Renda, “Will the DSM Strategy spur in

ion?” ics, 2017, Vol.52, Nr4, pp.197-201. o .
5‘:2: bslﬁegfggg Communication, pp.3-9 and 20, See alse Comn‘uslsion Press Rclease,lfgl %ri;[ tul
Single Market for Enrope: Comntission sets out 16 initiatives to make it happen, 1IP/15/4919 (6 May
- 2015), p.2. ) N ]
7. Geo-i))l([))cking is a discriminatory practice denying consumers access loa website based on ﬂlen 11)02;13
tion, or re-routing them fo a local store with different (higher) praces..Sle?, a}su CO]TIH}ESS.I(;B T
Rele;ase A Digital Single Marke for Ewrope: Commission sets out 18 initiatives to meake it happen,
1P/15/4919 (6 May 2015}, p.2.

72

[13]
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1i European houscholds, rural or urban, should, by 2025, have' access to
onnectivity offering a download speed of at least 100 Mbps, which can be
upgraded to gigabit speed; and -

‘all urban areas as well as all major terrestrial transport paths (1'ogds a'nd
railways) shouid, by 2025 have uninterrupteg 5G cov.erage.'As an interim
‘target, 5G connectivity should be commercially av.alE.abie in at least one
‘major city in each EU Member State by 2020 (building on commercial
infroduction in 2018).%

access to works across the EU, while protecting and opening new opportunities:
creators and the content industry; the increased cross-border access (o broadeast
ing services in Burope and the reduction of the administrative burden businesse
face from different VAT regimes while selling online.

The second pillar: creating the right conditions for digitai networks ap
services to flourish The second pillar of the DSM Strategy aimed to stimulate ik
development of high-speed, secure and trusiworthy infrastructures and contap
services.”™ This objective called for the appropriate regulatory conditions for
novation, investment, fair competition and a level playing field,” e.g. betwee
telecommunications operators and OTT providers offering services which aie
increasingly used by end-users as substitutes for traditional electronic communica.
tions services like voice telephony. This pillar led to: (i) a reform of the rules ap
plicable to electronic communications to increase consistency and predictability

across the EU, particularly for radio spectrum and (o stimulate investment'j lions: building a data economy based on the free flow of non-personal data,
patticular in rural areas;® (ii) a reform of the rules applicable to audio-visual media ac '(q)s té) ublic data and on a European cloud initiative; boosting competitive-
services to adapt regulation to the development of new business models and chang: "sacggthe éJU economy through standardisation and interoperability in critical
ing viewing patterns (e.g. through user-generated content on internet platforms); such as e-health, transport planning or energy (smart metering); and support-
and (iif) a comprehensive analysis of the rolc of online platforms (e.g. searc ‘ari inclusive e-society in which citizens have (he right skills to seize opportuni-
engines, social media, e-commerce platforms, app stores),” notably in controlling Jind ensuring an efficient e-government with a reduction of the administrative
access to online markets or exercising significant influence on the remuneration 6f eps to be taken by businesses and citizens.®

players in the market. Other issues to be addressed under the second pillar were the v

establishment of a partnership with industry in the field of cybersecurity and the
need to reinforce trust and security in digital services. s

third pillar; maximising the growth potential of the Eumpean ‘digital
‘conomy and Society The third pillar of the ]?SM Strategy aimed to su‘mu!ate
gments in ICT infrastructures and technologies, such as cloud computing and
Data, research and innovation-boosting industrial Competltlveness and 'to
e the public services, inclusiveness and skills, all of wl}ich have the potential
maximise growth of the EU digital economy. Those objectives led to the follow-

He mid-term review of the DSM Strategy The 2017 DSM-Strategy mid-term
view provided an opportunity for the Commission to outline further actions, in
articular regarding: (i) the data economy, including the need for acce{sszblhty and
qise of public and publicly funded data; (ii) the increased cybe;‘se‘cuﬂty.; r:}nd (iii)
& need to ensure that online platforms are responsible players within a fair internet
system, in particular the need to address unfair contractual clauses ‘an(li trading
ractices as well as the removal of illegal content.’” The Comm15519n also
cloped complementary non-legislative initiatives. Thest: lincluc:}e suggestions for
coordinated approach to make the most of the opportunities offered by artificial
telligence and to address the new challenges that it brings.58

Revised broadband connectivity targets A key element of the reform of the
telecommunications rules was the promotion of access to high-performance fixed
and wireless broadband infrastructure.* Even though the 2010 connectivity objec:
tives were considered sufficient until 2020, in order to match the time horizon for
infrastructure investments, as well as the technological developments and future
needs identified, complementary longer-term objectives were defined®: '

I.  all main socic-economic drivers, such as schools, universities, research
centres, transport hubs and main providers of public services such as’
hospitals and administrations, as well as enterprises relying on digital
technologies, should, by 2025, have access to gigabit connectivity (allow.
ing users to download/upload 1 gigabit of data per second);

hi;EU Information Society Policy: assessment of results The EU Informa-

ee Gigabit Society Communication, pp.5-8 and Commission Press ReEe?se, Sm:ra: of the Uniml'r
= 2010: Commission paves the way for more and better internet comrecfr'vr'ryjqr czl_'l' citizens and busi-
 nesses, 1P/16/3008 (14 September 2016), p.1. See also Commission Communication, 3G 1:01- Europe:
" An Action Plan, COM (2016) 588 (14 September 2016) (“Commission 5G Acthn Pi_am’ ). p.d. Ac-
: cording {o the Commission, 5G should offer data connections well above 1_0 gigabit per seco_nd,
- latency (i.e. reaction time) below 5 milliseconds and the capability to ex_pimt any available wire-
less resources (from wi-fi to 4G} and to handle millions of connected d(?thts sxmultaneously.. _
See DSM Strategy Communication, pp.13—18 and 20. See also C[}mmi§smn Piess Retease, A Digital
Single Market for Europe: Cormmission seis ont 16 initiatives to make it happen, 1P/15/4919 (6 May
© 2015, p.2, N . .
Commission Press Release, Digital Single Market: Commnission calls for swift adoption c‘g,f I.(ey
preposals and maps out challenges ahead, TP/17/1232 (10 May 2017), p.1. S-Bt? aiso.Cmnrmssmn
Communication on the Mid-Term Review on the implementation of the Digital Smglle Market
Strategy—A Connected Digital Single Market for All (including Ax]nex—lmplemenlatlon of.the
Digital Single Market Strategy), COM (2017) 228 (10 May 2017) (“DSM Mid-Term Review
Communication™},

Comimission Conimunication, Artificial Intelligence for Europe, COM (2018) 237 (24 April 2018);
Commission Communication, Building Trust in Human-Centric Artificial Intelligence, COM (2019)

[15]

® See DSM Strategy Commaunication, pp.9-13 and 20. Sec also Commission Press Release, A Digital.
Single Market for Envope: Commission sets out 16 initiatives fo make it happen, IP/15/4919 (6 May;
2015}, p.2. :
™ DSM Strategy Communication, pp.3—4, 10.
8  DSM Strategy Communication, p.9. :
8 In the context of the actions faunched under the DSM Strategy, the AVMS Directive has been:
amended by Directive (EU) 2018/1808 of the Buropean Parliament and of the Council of 14,
November 2018 amending Directive 2010/13/BU on the coordination of certain provisions laid down
by law, regulation or administrative action in Member States concernin g the provision of audiovisu
media services (“Audiovisuat Media Services Directive”) in view of changing matket realities {2018}
0J L303/69 (“Aundiovisual Media Services Amendment Directive™), g
#  See Commission Communication, Online Platforms and the Digital Single Market—Opportunities
and Challenges for Europe, COM (2016) 288 (25 May 2016).
% DSM Strategy Communication, p.9,
# Gigabit Society Communication, p,5.
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tion Society Policy in its successive formats, proved very effective in gathering th
support of the European Parliament, Member States and the public at large for th
Commission’s legislative and non-legislative actions. If we limit ourselves (o' th
DSM-Strategy and thus to the time period since 2015, 28 out of 30 legislativ
proposals were adopted or politically agreed between Parliament and Council b
April 2019.# However, it is not enough to have good rules. They also need to b
effectively enforced. All adopted legislative measures also require transposition ang
or, in the case of Regulations, implementation by all Member States, including 1o
cal authorities and other competent authorities. Therefore, their practical results sti
mostly remain to be seen. If application is effective, these measures could brin
overall annual benefits of €176.6 billion.* In the absence of a comprehensiv
European Information Society Code integrating the different rules and of genuin
EU reguiator(s}, the future will show whether Member States and competen
national authorities (notably in the context of different networks established a
European level, such as BEREC, ERGA, EDPB, CCP, and the ECN) will succee
in forging a coherent framework going beyond the current juxtaposition of differ
ent national legislations and their implementations.” Operators and investors wi
also be instrumental in the success of the European Information Society Policy
Public private partnerships, test projects and other research networks transcendin
national borders are essential for the developmem of applications that will bmid th
Digital Single Market and ensure that it is a success, :

itations.® (i) Directives are legislative acts that set goals that all EU

itizens and undertakings. Each Member State must adopt its own laws on
eich these poals and those national transposition measures must be bind-

qmre Member States to establish national regulatory authorities with far-
g powers to enforce EU rules. This is the case for electronic communica-
audio-visual media services or for the implementation of EU data protec-
consumer protection or competition protection rules. (iii} Decisions are binding
to whor they are addressed (e.g. an EU counfry or an individual company)
directly applicable. While Regulations are increasingly used in the digital
Jecisions are more rarely used.’

ients with no binding force: Recommendations, Guidelines and Com-
unications Next to hard-law, the EU institutions rely more and more on soft-
. rumenis such as recommendations or guidelines. They have no binding
hence can, in principle, not be enforced by national courts. A recommenda-
Jows the EU institutions to make their views known and suggest a line of ac-
without imposing—in a strict sense—any legal obligation upon those to whom
dressed. However, national courts consider that national authorities have not
plied with obligations under national law to give reasons for their decisions
these decisions diverged from the line of action recommended by the Com-
n if the national authority does not provide adequate justifications for its own
of acticn. Also, the Court of Justice has found that even if recommendations
ot intended to produce binding effects, the national courts are bound to take
them into account when adjudicating cases. As a consequence, a national court may
rt from a recommendation only where it considers that this is required on
junds related to the facts of the individual case, in particular the specific
aracteristics of the market of the Member State in question.* Recommenda-
0 beyond peer pressure and naming-and-shaming exercises, such as the
tal Economy and Society Index (“DESI™). Recommendations play an es-
al'tole in ensuring that national pohmes——though autonomous—-are designed
the better fanctioning of the EU economy in mind. For example, the Commis-
ts out principles and guidance on business to business (B2B) data sharing

C. Pouicy anp Recuratory TecaniQuEes ror THE EU INForMaTION SocieTY:
PoLicys

1. Unification or Harmonisation of National Rules—EU
Instruments available

(a) EU Legal Instruments

Legislative instruments: Regulations, Directives and Decisions The EU institu
tions have three main hard-law instruments at their disposal: (i) Regulations ar
legislative acts that can directly be enforced in the EU by national courts®? aithoug
some provisions of regulations require further implementation measures: o

¢, for example, art.8 of Regulation (BU) 2016/679 of éhe European Parliament and of the Council
of 2T April 2016 on the protection of natural persons with regard to the processing of personal data
ind on the free movement of such data, and repealing Directive 95/46/EC {2016} O L119/1
{:'General Data Protection Regulation” {GDPR)), which determines the age of 16 as the relevant age
of consent for minots when using information society services, but atfows Member States to lower
E.age to I3 years. Many Member States have done so. In addition, the GDPR does not encroach
on the principle of procedural autonomy, and Member States have tegistated on the organisation of
their national DPA(s) and the rules of procedure to be followed by the latter. On the other hand, the
GDPR empowers the European Data Protection Board (EDPB) fo adopt interpretative guidelines,
sirdssing that, despite common rules, national practices are susceptible to remaining different,
Atlexample is the 700 MHz Feequency Band Decision (see Decision (EU) 2017/899 of the European
Parliament and of the Council of 17 May 2017 on the use of the 470-790 MHz frequency band in
the Union [2017} OJ L138/131). Its art.5 requires that Member States adopt and make public their
national plan and schedule (“pational roadmap”} no later than 30 June 2018, to make this frequency
biand available for wireless broadband electronic communications services under harmonised techni-
cal'conditions.

Koninkiijke KPN v Amtoriteit Consiment en Markt (ACM} (C-28/15) EU:C:2016:692, paras 41 to

(8 April 2019).

8  See Commission Fact Sheet, A digital Single Market for the benefit of all Emopeans——Towafds
more united, stronger and more democratic Union (26 July 2019); Commission Roadmap, Roadma
for completing the Digital Single Market (18 March 2019). For an overview of the legistatio
adopted under the Digital Single Market Strategy, see de Streel, Hocepied, Contribution 1o Growth
Ewrepean Digital Single Market, Delivering improved rights for European citizens and businesse
(Study for the Buropean Parliament, 2019).

% Note that this ex ante prediction is expressed in current euro, with no adjustment for inflation
Marcus, Petropoulos, Yeung, Contribution to Growth: The European Digital Single Marker, Deliver.
ing economic benefits to citizens and businesses (Study for the European Parliament, 2019).

5 Possible initiatives to realise more of the potential of the Digital Single Market are presented by:
Marcus, Petropoulos, Yeung, Contribution to Growth: European Digital Single Murket, Deliverin
improved rights for Europemn citizens and businesses (study for the EP’s Committee on the Interna
Market and Consumer Protection, Luxembourg, European Parliament, 2019}, pp.57-76. :

2 This section builds upon de Streel, Hocepied, Contribution to Growth: Enropean Digital Smgi
Muarket, Delivering improved rights for European citizens and businesses (Study for the Europea
Parliament, 2019), pp.13-18.

9 art.288 TFEU,

[16] [i7]

ot merely administrative praclices. Some Directives do however go further
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eluctance of Member States to accept the country of origin pl:inci_ple implies
ountry of destination principle underlies most of the EU legislation govern-
Digital Single Market. The AVMS Directive, the Directive on _clectromc
t¢e and some copyright rules constitute exceptions. This fact explains fargely
voluminous “acquis” could not yet tackle the fragmentation of national
hat remains in the EUL

agreements, as well as on business to government (B2G) data sharing agreemen
promoting voluntary harmonisation of practices across the EU. Regarding electrof
communications, art.38 of the EECC foresees that the Commission may ado
recotnmendations where it finds that divergences in national implementation coul
create a barrier to the internal market.¥ :

b) Objectives of and Principies for Lecal Instruments L o
(%) J f ples f & m and minimum harmonisation The country-of-destination principle  1-025

s one of the causes of the regulatory fragmentation of the single.ma'rket
use Member Stales impose more detailed and often more onerous obligations
those listed in the EU rules (regulatory gold-plating). To deal with this
ded consequence of harmonisation legislation, maximum harmonisat:on is
ming more common. This does not mean that EU law replaces national law and
utes a uniform law applicable to the whole EU, as the Member States can still
late the sector or activity insofar as they do not impose more stringent obliga-
regards the issues covered explicitly by the EU instruments. However, the

1-023  Negative and positive integration European integration studies distinguis
between negative and positive integration, Negative integration refers to proy
sions in EU law or case-law requiring Member States to remove certain nationg
measures, n0 matter how the obstacles disappear. An example of such provisio
art.92 of the EECC, which prohibits any discrimination on the basis of resideng
or nationality by providers of electronic communications networks or services, up
less such different treatment is objectively justified. Positive integration addresse
the fragmentation resulting from national rules with the adoption of common rulg / - - B g
and regulatory standards across the BU, i.e. requires the Member States to adop ess of measures aimed at maximum harmonisation may be undermined by

specific rules or principles and not only to prohibit Member States from enactig onal legistation cireumventing the scheme laid down in E_mopeanlules.'“ In.ad
measures restricting frade. ition;, given the preference of some Member States for a high level of protection,

imum harmonisation risks to be set at a level that dissuades commercial of-
and investment, resulting in the contrary of the aim pursued of boosting the of-
f digital services and investment in digital networks. 02 Maximum harmqnisa—
is a goal worth pursuing, but is not the silver bullet that creates the single
rkef. Even in the case of maximum harmonisation, there is no guarantee that the
es dre enforced identically in each Member State. Indeed, new legislation,
wever well-designed, cannot avoid all regulatory gaps and implementation
ficulties. The enforcement of EU harmonisation legislation largely remains the
mber States’ competence. The Court of Justice recognises the principle of
edural autonomy of the Member States, meaning that the actions necessary to
ieve the objectives set forward by regulations or directives continue to be car-
d out by Member States’ civil servants, except in the areas where the EU legisla-
on gives specified implementation powers to an EU body. However, until now the
legislator has been reluctant to give implementation powers to EU bodies.'0* A
ent example of maximum harmonisation in the field of consumer protection is
ctronic communications regulation. Reversing the previous position under the
ersal Service Directive, art.101 of the EECC states the principle that Member
ates shall not maintain or introduce end-user protection provisions foreseeing
1;6, or less, stringent profection,

1-024  Country of origin and country of destination Another distinction is betwean
on the one hand, the home state control or country of origin principle (mutug
recognition) and, on the other hand, the country of destination principle.” The
country of origin principle is the cornerstone of the Services Directive,” but ¢
Directive excludes several services from its scope, in particular financial services;
transport, telecommunications network services, gambling, health and certain social
services. In the electronic communications sector, the Commission proposed i
2013 to introduce the country-of-origin principle for the provision of electronic
communications networks and services,!® The aim was to IeIove unnecessa
obstacles in the authorisation regime and in the rules applying to service provision
so that an authorisation obtained in one Member State would be valid in all Member:
States, and that operators can provide services on (he basis of consistent and stable
application of regulatory obligations. However, the proposal was not adopted.
Besides the fear of some Member States of losing their control over operators ac<
tive in their jurisdictions, the main reason seems to have been that every Member
State would depend on the others for market surveillance. Consequently, weak
nesses in the organisation of market surveillance in one Member State could ser
ously undermine the efforts taken by others and creates a weak lnk in the chai

Economic and social regulation Requirements under EU law can be subdivided  1-026

¥ See e.g. Commission Recommendation 2013/466/B17 of 11 September 2013 on consistent non
discrimination obligations and costing methodologies to promote competition and enhance the
broadband investment environment [2013] QY L251/13, adopted under art,19 of the Framework:
Directive, v
% This distinction originates from the Cours of J ustice, when specifying the underlyin g principles of;
the free movement of goods enshrined in the TFEU (at the time the EEC Treaty) in respectively:
Rewe-Zentral v BtmdesnwnopalversValnmg Jir Branutwein (120/78) EU:C:1979:42 and Crimina
proceedings against Bernard Keck and Daniel Mithonard {Joined cases C-267/91 and C-268/91)
EU:C:1993:905. E
#  Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on:
services in the internal market [2006] OJ L,376/36 (“Services Ditective™), :

198 An example is provided by the Electronic Communications Authorisation Directive, which regulates
‘the fees that Member States can ask of telecommunications operators to deploy their efectronic com-
‘munications networks. Local authorities in the Member States are however not precluded from
‘imposing annual taxes on network installations, such as antenres, as long as the “triggering” factor
.of the taxes is not zefated 1o the authorisation to deploy a network, In practice, it might be difficult
- 1o establish what the precise “triggering” factor should be.
*And deregulation by the EU is legally not straightforward to pursue in the case of shared
ompetencies. art.2(2) TFEU implies indeed that the Member States may maintain (or further
expand) regulation in all domains where the BEU would decide to abolish regulation.
In addition, the case law of the EU Coust of Justice does not accept the granting of a wide margin
f discretion to EU regulatory bodies. See United Kingdom v Parliament and Council (C-270/12)
EU:C:2014:18.
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power of the operators concerned. Those rules deal for example with the
ation of market entry,!? spectrim management, 113 transparency of contractual
anid the quality of service,'™ or end-to-end operability of services.!'s Such
“qualified as “symmetric regulation”. Regarding electronic communica-

symmetric regulation is questioned today in light of the need to deploy fibre
G wireless quickly and to a large number of users, as operators with si gnificant
powu may not invest “to the profit of their competitors” having the right
ss the incumbent’s network. !¢ Conversely, the question now arises whether
smmetric regulation should also be applied—beyond electronic communica-
_ 1o large big tech platforms which control key resources necessary for other
nies to develop their business.!!7

mto rules with economic objectives and rules with social and other public intere
objectives.'™ Economic regulation aims at the maximisation of economicie
ficiency by creating the conditions for competition to emer ge and to persist and; fy
the absence of competitive markets, by regujating companies with market powe
Economic regulation therefore organises market eatry and the management
necessary resources (e.g.frequencies and numbers). It also controls the anf

ings, in particular regarding access and interconnection.!” Economic regulation afy
increasingly organises access to operators’ resources in absence of market power!
Social regulation is based on a desire to avoid an undesirable distribution of wealih
or opportunity!” and to ensure wide access to essential services. Examples includ
ensuring the provision of services of general economic interest through univers
service obligations,'" or protecting the non-economic interests of consumers by
reinforcing their rights and protecting their privacy. Consumer protection in'th
digital world can also be considered as social regulation. This kind of regulatio
“does not have overt economic objectives but does have economic effects, costs an
benefits”, 1" This is one of the reasons for the EU legislator to define the univers
service requirement in order to ensure the availability of adequate broadband
internet access {o a minimum set of service providers, so that it can be delivere
evenly, including in rural areas.

.. EU procedural rules: Unification or harmonisation of
' enforcement

rm enforcement The Coust of Justice has stressed in its case law the bal-
bétween the autonomy of national systems to enforce EU law and the principle
ective and uniform enforcement of EU law across all Member States.!18
er, the concept of effectiveness remains open. National patterns of regula-
and governance differ, notably, with respect to the power, antonomy and
ces allocated to the bodies entrusted with the enforcement of the EU rules in
arious domains of the digital sector. For this reason, the EU has, within this
iered system, sought, when politically acceptable by the Member States, (o
te the regulators that deal directly with the addressees of regulation. However,
tringent or intrusive procedures atlowing the Commission to interfere with the
on-maling of national regulators risks being blocked by political vetoes from
ersely affected Member States, or those seeking to avoid precedents.

Symmetric and asymmetric regulation The starting point of the regulation o
the telecommunications industry at EU level was to ensure that all Member State
guarantee fair access to, and interconnection with, {the networks and services of ih
incumbent operators in order to promote competition and ensure new entrants th
freedom of establishment in the sector. For this purpose, operators with significan
market power (SMP),"? were specifically regulated. Operators with no (or very lit
tle} possibility of influencing market competition were not subject to acces
regulation.!!! Such regulatory intervention is known as “asymmetric regulation’
Most obligations of the EECC are nonetheless imposed regardless of the size an

networks of national authorities An alternative route was therefore
owed: establishing EU enforcement networks of national authorities entrusted
he 1mplemcntat10n of the EU rules concerned."¥ A first example is BEREC.
sther example, in the framework of the reform of the Consumer Protection
Uopelatmn (“CPC”) Regulation'? is that the Commission promoted harmonised
es govea ning the powers of enforcement authorities and the manner in which they

101 Prosser, Law and the Regulators (Oxford, Clarendon Press, 1997), pp.4—6 and 10-15.
105 Hou, Competition Law and Regularion of the EU Electronic Communications Sector (Alphen aa
den Rijn, Kluwer Law International, 2012), p.20.

106 See e.g, the Broadband Cost Reduction Directive. On powers and responsibilities of the NRA
concerning access and inferconnection regardless of the presence of significant market powe1 see:
art.61 of the EECC and paras 2-135 to 2-138 in Chapter 11,

T Prosser, Law and the Regularors (Oxford, Clarendon Press, 1997), p.13.

18 See e.g, recital 212 of the EBCC stating that “universal service is a safety net to ensure that a set
at least the minimum services is available to all end-users and at an affordable price to consumes
where a risk of social exclusion arising from the lack of such access prevents citizens from full soci
and economic participation in society”.

09 Veljanovski, “Economic approaches to regulation”, in The Oxford Handbook of Regu[cmon by,
Baldwin, Cave, Lodge (Oxford, Oxford University Press, 2010),

1% TInitially, market power was linked to benefitting from special or exclusive rights for the prowsm

of a public telecommunications network and, where applicable, services (see art.2(1) and (2) of thi

1990 ONP Framework Directive). Today, market power is linked to “undertakings with significa

market power” i.e. undertakings enjoying, either individually or jointly with others, a positia

equivalent to dominance (see art.63(2) EECC). However, SMP operators should only be regulate
when competition law remedies are not sufficient to address effeclively the potential anti
competitive behaviour of the concemed operator, allowing for a progressive “roll back” of the ex
anie sector-specific (economic) regulation.
See Hou, “Reshaping market, competition and regulation in EU utility liberalization: a per. spec
tive from telecom”, Conunon Market Law Review, 2015, 52, p.983.

[20]

ECC art,12(3) and (4).

ECC from art.48.

ECC from art. 102,

ECC arts 60 and 61.

avin, EU Telecommimications Law (Cheltenham, Edward Blgar, 2018), p.30.

otiano, Big Tech Regilaion—Empowering the Many by Regulating a Few, Keynote delivered at

.S_XSW Conference, Austin, 8 March 2018.

-efemng to the third paragraph of art.288 TFEU, the Court of Justice held: “Although that provi-

ion leaves Member States to choose the ways and means of ensuring that the directive is

-implemented, that freedom does not affect the obligation imposed on all the Member States to which

e directive is addressed, to adopt, in their national legal systems, all the measures necessary to

‘enisure that the dircctive is fuBly effective, in accordance with the objective that it pursues” (see

-Sabine von Colson and Elisabeth Kamanir v Land Nordriein-Westfalen (14/83) EU:C: 1984153,

‘para, 145.

_Cgmmlsslon Communication, EU Law: Better results through better applcation [2017] OJ CL&/
p.i2

Regalation (EU) 2017/2394 of the Buropean Parliament and of the Council of 12 December 2017

bncooperation between national authorities responsible for the enforcement of consumer protec-

[21]
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can cooperate. The GDPR also requires, on the one hand, stronger enforceny
powers for the national Data Protection Authorities while, on the other, ensuring
the national authorities coordinate their approaches via the European Data Prot
tion Board (“"EDPB”). The EDPB’s binding dispule resolution system may lead:t
harmonised decisions, even in individual cases. Today, this procedure !1ke.
presents a model worth following in other domains.

jon and details the policy responses by Member States to address the
challenges that face them and includes reports on electrenic communica-
atkets and regulatory developments in this field in the Member States.

ing KU and trans-national initiatives Alternative technigues can also be
financing support with BU funds to accelerate cross-border cooperation.
xample in the area of standard setting, the Commission proposes speeding up
idard setting process in five priority domains: 3G, cloud computing, internet
gs, data technologies and cybersecurity, and to co-finance the testing and
mentation of technologies to accelerate standards setting, including in
it 'Iﬁub]ic—private partnerships. EU funding is foreseen in the Digital Europe
ne for the peried 20212027 and with the Connecting Europe Facility,

will continue to fund projects in the areas of transport, digital and energy in
ond edition to run from 2021 to 2027.125

Facilitation of out-of-court dispute resolution Next to public enforcement, ¢
of-court mechanisms facilitate dispute resolution by reducing its cost and incre
ing its speed Those mechanisms also contribute to the single market in two ways
(i) directly, in the case of online resolution mechanisms; the best example is th
internet platform created by the European Commission for the settlement i
disputes arising from e-commerce, as the dispute resolution takes place on th
internet, which means that long and expensive trials are avoided and that th
European consumer’s trust in cross-border shopping is strengthened; (ii) indirectl
as Buropean legal principles and precedents are more easily used in such procedure
than in formal court proceedings, which are often consirained by national judic
traditions and vocabulary, for example, the creation of a uniform European insur
ance market has been facilitated by the application of out-of-court insurance dlsput
resolution through European consumer protection regulations. !2!

3. Non regulatory techmiques to reduce national divergences

Alternative techniques for harmenisation Because of the limits of harmonis
ing or unifying rules at EU level, alternative approaches have also been used
foster the Digital Single Market. These alternative techniques can be based on El
policy plans to influence and possibly coordinate policy actions at the national le
such as the recently adopted coordinated plan for the development of artificial mtel
ligence in Europe.'*

Monitoring and benchmarking national policies and outcomes These alterna.
tive techniques may also be based on monitoring and benchmarking of nationa
policies to stimulate an exchange of best practices among the Member States. Th
Commission has established several benchmarks and publishes reports on the ef:
fectiveness of Member States’ measures towards achieving the objectives; i
particular the DSM Scoreboard, which includes the Digital Economy and Societ
Index ("DESI") and the European Digital Progress Report (“EDPR”).t% The DES
is a composite index that summarises more than 100 relevant indicators on Europ
digital performance and tracks the evolution of EU Member States in digita
compeltitiveness, The EDPR monitors the progress made by Member States i

tion laws [2017] OJ L345/1. This regulation has been amended by Regulation (EU) 2018/302 of th
European Parliament and of the Council of 28 February 2018 on addressing unjustified geo
blocking and other forms of discrimination based on customers” nationality, place of residence 6
place of establishment within the internal market (“Geo-blocking Regulation™) {2018] O L60I
See Directive 2013/11/EU of the Enropean Parliament and of the Council of 2| May 2013 on altein
tive dispute reselution for consumer disputes and amending Regulation (EC) No. 2006/2004 an
Directive 2009/22/EC {“Directive on consumer ADR™) [2013] 0 L165/63.
122 Commission Communication, Coordinated Plan on Arificial Intelligence, COM (2018) 795 (
December 2018).
Available at hitips./fec.enropa.en/digital-single-market/en/policies/scoreboard [ Accessed 9 Septem
ber 2019].

roposat for & regufation of the European Parliament and of the Council establishing the Digital
urope programme for the period 2021-2027, COM(2018)434, earmarking €9.2 hillion for invest-
nents in high performance computing, artificial intelligence, cybersecurity advanced digital skills
nd ensuring the wide use and deployment of digitat techaologies. See Commission Press release,
U budget: Comumission proposes €9.2 billion investment in first ever digital programme, IP/18/
043 6 June 2018),

roposal for a regulation of the European Pasliament and of the Council of establishing the Con-
ecting Europe Facility, COM(2018)438.
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