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4 Cunarter 11

THE REGULATION OF ELECTRONIC COMMUNICATIONS
' NETWORKS AND SERVICES

Alexandre de Streel and Christian Hocepied'

yverview of the chapter This chapter reviews the EU rules governing the way
1 which Member States regulate electronic communications networks and services
hereinafter, the regulatory framework) within their jurisdiction. Substantive rules
formulated in the Directive establishing the European Electronic Communica-
ns Code (“EECC”) of 2018, which is the main EU law governing the operation
providers of electronic communications networks and services in the EU;? this
Code is complemented by more specific laws, mainly:

« the Competition Directive of 2002, which consolidates the liberalisation
measures of the sector;

s the Spectrum Decision of 2002 and the Multiannual Radio Spectrum Policy

g Programme of 2012 which aims for better coordination and harmonisation

of spectrum policies in the EU; ¢

This chapter is a fully revised version of Chapter I of the third edition of this book. The authors want
to thank Michgle Ledger and Robert Queck for their useful comments.

2 Directive 2018/1972 of the European Parliament and of the Council of 11 December 2018 establish-
ing the European Electronic Communications Code (Recast) [2018] OJ L321/36 (“EECC”). This
Code replaces a series of four Directives (Framework 2002/21, Authorisation 2002/20, Access 2002/
19, Universal Service 2002/22) which had been adopted in 2002 and reviewed in 2009. Those previ-
ous Directives have been analysed in the third edition of this book. In the conlext of its Proposal for
the EECC, the Commission Staff carried out a thorough evaluation of the functioning of this previ-
ous regulatory framework: Commission Staff Working Document of 14 September 2016, Evalua-
tion of the regulatory framework for electronic communications, SWD(2016)313. For an insight-
ful analysis of the evolution of EU electronic communications law, see Hancher and Larouche “The
coming of age of EU regulation of network industries and services of general economic interest” in
Craig and de Biirca (eds) The Evolution of EU Law, 2nd edn (Oxford, Oxford University Press,
2011). The Commission Staff also carried out a thorough impact assessment: Commission Staff
Working Document of 14 September 2016, Impact assessment of the Proposal for a Directive
establishing the European Electronic Communications Code Evaluation of the regulatory framework
for electronic communications, SWD(2016) 303. This work was based on the six external studies
commissioned by the Commission, available at hitps:Hec.europa.en/digital-single-market/en/reports-
and-studies/76022/3492 [Accessed 9 September 2019], For a first critical analysis of the EECC: Vogel-
sang, “Has Burope missed the endgame of telecommunications policy?” (2019) 43 Telecomnuni-
cations Policy 1.

Commission Directive 2002/77 of 16 September 2002 on competition in the markets for electronic
communications networks and services [2002] OJ L249/21.

Decision 676/2002 of the European Parliament and of the Council of 7 March 2002 on a regulatory
framework for radio spectrum policy in the European Community (“Radio Spectrum Decision”)
[2002] OI L108/1, which encompasses sectors such as transport and research and development and
Decision 243/2012 of the European Parliament and of the Council of 14 March 2012 establishing a
multiannual radio spectrum policy programme [2012] OJ L81/7.

[25]
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= the Roaming Regulation of 2012, which imposes price controls on retail ang
wholesale international roaming in the EU; :
»  the Broadband Cost Regulation Directive (“BCRD™) of 2014 which ajj
to reduce the costs of deploying high speed networks;® and 5

»  the Open Internet Regulation of 20135, which imposes strict net neutralj
requirements in the U ;

with net neutrality rules; and the last section deals with the specific regula-
n particular the price controd for intra-EU international roaming services and
attonal communications.

A.  Scope, OBIECTIVES AND PRINCIPLES

The main institutional rules are formulated in the Directive establishing ¢ 1. Scope

European Electronic Communications Code (“EECC™) of 2018, which is the mia
EU faw setting up the institutional design and the governance of electronic cor

munications in the European Union; this Code is complemented by more speci
laws, mainly;

mua divisio between transmission and content EU 1aW ma!:ces an imp‘orta‘nt
iction between the regulation of the content which implies an editorial
fsibility and the transmission of this content. The EECC 1'eg:.11atcs the lgtter
ctablishes the legal framework for the provision of electronic communica-

tworks and services.'* Conversely, the EECC does not regulate the content
services delivered over electronic communications networks using elecironic
funications services, such as broadcasting content. However, the EECC takes
_account the links existing between transmission and content, for example to
media pluralism and cultural diversity.!! In addition, the regulation of ti}e
ion of electronic communications networks and services does not cover radio
slecommunications terminal equipment,!? except to ensure end-to-end
teroperability of electronic communications services and/or to facilitate access for
sabled users. "

* the BEREC Regulation of 2018, which sets up a coordination netwo
between the national reguiatory authorities in order to promote regulatory
consistency across the EU® and L

¢ the Radio Spectrum Policy Group Decision of 2019, which sets up a hig]
level expert group between the national authorities in charge of radi
spectrum policy in order to promote coordination and harmonisation
spectrum policies across the EU and advice the Commission.?

Structure of the chapter The chapier, which has a similar structure to the EEC
is organised as follows: the first section deals with the scope, the objective and th
principles of the regulatory framework; the second section deals with th
institutional set-up and the governance; the third section deals with rules govern
ing market entry (general authorisation and individual licences); the fourth s¢
tion deals with the rules aimed at promoting competition in the market (acces
rules), which complement and strengthen the general competition law rules in th
electronic communications sector reviewed in the second part of this book; the fifth
section deals with the rules on universal service and other services of gener
economic interest; the sixth section deals with end-users’ protection rules, whic
complement and strengthen the general consumer protection rules for the electroni
communications sector, reviewed in Chapter VII of this book; the seventh section

cetronic communications networks  Electronic communications networks are:

transmission systems, whether or not based on a permanent infrastfucture.or
entralised administration capacity, and, where applicable, switching or routing equip-
st and other resources, including network elements which are not acti‘ve, which.pemnt.
¢ conveyance of signals by wire, radio, optical or other electromagllwtsc means, 1:1c1u.d-
o satellite networks, fixed (circuit—and packet-switched, including internet) and mobile
networks, electricity cable systems, to the extent that they are used for the purpose of

UPC Nederland v Gemeente Hilversum (C-518/11) BU:C:2013:709, para47: thg fjourt of Justice
seided that a service consisting in the supply of a basic package of radio and television programmes
i1 Cable, the charge for which inclides transmission costs as we_;ll as payment_s to broadcasters and
royalties paid to copyright collecting societies in connection with the transmission of programme
onitend, falls within the definition of an electronic communications service so far as that service
rimarily entails the transmission of television content on the cable disuibution‘net\yor-if “f tlhe recefy-
terminal of the final consmner. Seé also UPC DTH v Nemzeti Média—és Hirkizlési H“ms.“g
Iiokhelyettese (C-475/12) BU:C:2014:285, para.36: the Court of Justice c!ecidcd tt_lat a serviee
onsisting in the supply of conditional access to a package of programmes which (:.c{nta:ns radio an_d
elevision broadcast services and is retransmitted by sateffite, falls within the definition of electronic
communications service. . _
/EECC recital 7. The BECC allows Member States to grant righis of use of radio frequencies to
‘cértain providers of radio or television broadcast content services outside open objective, trgnspw‘-
“ént, non-discriminatory and proportionate authorisation procedures (art. 48(2} E_ECC) an.d to impose
ust carry” obligations on certain electronic communications network and service providers for the
fransmission of specified radio and televiston broadcast channel_s {art. i!4(k) EECC) .
s explained in Chapter I of this Book, telecommunications terminal equipment are ma.unly regulated
¥ the Directive 2014/53 of the European Parliament and of the Council of 16 April 2014 on th_e
frmonisation of the laws of Member States selating fo the making available on the market of radio
quipment [2014] OF L153/62 (“Radio Equipment Directive™), as amended. _ )
or this reason, art. 113 BECC regulates certain aspects of car radio and consumer radio receivers,
s well as consumer digital television equipment.

27

Regutation 531/2012 of 13 June 2012 on roamning on pubkic maobile communications networks withi
the Union (recast) §2012) OF L172/10 (“Roaming Regulation™), as amended by Regulation 201
2120 and Regulation 2017/920. This Regulation replaces the previous Roaming Regulation 71
2007, which had been adopted in 2007 and was analysed in the third edition of this book, '
Directive 2014/61 on measures to reduce the cost of deploying high-speed electronic commun
tions networks [2014] OJ L155/1 (“Broadband Cost Reduction Dircctive”) or ("BCRD™), whic
deals with access o physical infrastructures of all wilities network dperators and to any existing if
building physical infrastructures. See also, the Impact Assessment of the Commission proposa
Commission Staff Working Docrement of 26 March 2013, SWD(20£3)73.

Regulation 20152120 of 25 November 2015 laying down measwies concerning open infernet a
cess and retail charges for regulated intra-EU communications {2015] OJ L310/1 ("Open Interne
Regulation”), as amended by the BEREC Regulation 2018/1971. Also, the Impact Assessiment ol
the Conumission proposal: Commission Staff Working Document of 11 September 2013
SWD(2013)331.

Regulation 2018/1971 of the Ewropean Parliament and of the Council of 11 December 201
establishing the Body of European Regulators for Eleetronic Communications [2018] OJ L321/
(“BEREC Regulation™), This Regulation replaces the previous BEREC Regulation 1211/2009, which:
had been adopted in 2009 and was reviewed in the third edition of this book. :

Commission Decision of 11 June 2019 setting up the Radio Spectrum Policy Group [2019] O1 C196/:
16. Fhis Regulation replaces the previous Radio Spectrum Policy Group Decision which had been’
adopted in 2002 with a revision in 2609 and was reviewed in the thied edition of this Book,

[28]
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such as information collected and transmitted by a cookie, enabling

transm;mng signals, networks used for radio and television broadcasting, and mble te] 5
dvertisement and personal offers,

sion networks, irrespective of the type of information conveyed,”t

Accordingly, electronic communications networks are sets of systems, equ
ment and active and passive elemenis permitting the transmission of signals, regs
less of the content that these signals carry. As all types of electronic communic:
tions networks are covered, irrespective of the technology used, the definitio
flexible enough to accommodate future technological developments. :

ccess services Internct access services provide access to the internet, and
ectivity to virtually all end points of the internet, irrespective of the
chnology and terminal equipment used.?!

shal communications service  Interpersonal communications services are
tiat enable an interactive exchange of information between a finite number
al pérsons, determined by the initiator of the communication and dllowmg
essee to respond.? This can be the case for voice calls, emails, messaging
and group chats. Conversely, linear broadcasting, video on demand,

ial networks, blogs, or exchange of information between machines are
terpersonal communications services. One of the main changes brought by the
{s.the inclusion of the Over-the-Top (“OTT”) comumunications services® into
f the definition of electronic communications services. This change was
end-users increasingly substitute traditional voice telephony, text mes-
‘SMS”) and electronic mail conveyance services with functionally
t online services such as Voice over IP, messaging services and web-
F'services. The interpersonal communications services are thus now
ito two subcategories with different sets of obligations: on the one hand,

Associated facilities Associated facilities are:

“...associated services, physical infrastructures and other facilities or elements ass
ated with an electronic communications network and/or an ctectronic communicatior;
service which enable and/or support the provision of services via that network a
service or have the potential to do so and include buildings or entries to buildings, build
ing wiring, antennae, towers and other supporting constructions, ducts, conduits, my
manholes, and cabinets,”’®

The main component of associated facilities is the physical infrastructure wh
amounts to 80% of the cost of building the networks. Physical infrastructure is m
precisely defined in the Broadband Cost Reduction Directive as:

“...any element of a network which is intended to host other elements of a netw
without becoming itself an active element of the network, such as pipes, masts; d
inspection chambers, manholes, cabinets, buildings or entries to buildings, antenna i
lations, towers and poles; cables, including dark fibre,”s

based and number independent interpersonal communications ser-

Electronic communications services Electronic communicalions service : . e .,
“number-based interpersonal communications services” connect or en-

services, normally provided for remuneration via electronic communicati
networks, which consist of one of the following types of services: (i) interne
cess services; (ii) mteipe!sonal communications service; or (iii) services c0n51

ing wholly or mainly in the conveyance of signals.!”
& d d d & ions services when they allow a call to a phone number such Skype Out.2¢

. . Ry i 3]
Normally provided for remuneration  To be considered as services under EU la l)’g the “number-independent interpersonal communications services” do

electronic communications services must be provided for remuneration.

remuneration does not have to come directly from the recipient of the service.® o

instance, an activity financed by advertisements can be a service pxovnded fo ata or other data.”

remuneration, Remuneration should therefore be assumed when end-users Tnternet Regulation art.2(2) para.2.

exposed to advertisements as a condition for gaining access to online services: T sonal communications service is defined as “a service normally provided for remuneration
ables direct interpersonal and interactive exchange of information via efectronic communica-

concept of remuneration also 2(;0\«'018 flon-monetary means of payment SUCh 4 nefworks between a finite number of persons, whereby the persons initiating or participating

personal or non-personal data.® The concept of remuneration encompasses a ommunication determine its recipient(s) and does nat include services which enahle

situations where the end-user allows access to information even without activ

ersonal and interactive communication merely as a minor ancillary feature that is intrinsi-
y:linked 1o another service”: EECC art.2(5).

the regulatory treatment of the OTT under the previous regulatory framework, see BEREC
oit 0f January 2016 on OTT services, BoR(16)35.

ECC recital 15, The EECC aims amongst other objectives, to ensure a level playing field for all
ket players and consistent application of the rules: EECC 1ec1ta1 3.

umbei-hased inter persanal communications service is defined as “an interpersonal communica-
service which consects with publicly assigned numbering resources, namely, a number or
bers. in national or international numbering plans, or which enables communication with a
umber or numbers tn national or international numbering plans’: EECC at. 2(6).

“art.2{c} of the previous Framework Directive 2002721 as amended, the Court of Justice clari-
at Skype Out was an electronic communications services by judging that: “The provision by
ftware publisher, of a feature offering a Voice over Intemet Protocol (VoIP) service which al-
5 the user to call a fixed or mobile number covered by a national numbering plan from a terminal

[29}

4 BECC art.2(1).

15 EBCC art.2(10).

16 BCRD art.2(2).

17 BECC art.2(4).

% In particular, art.57 TFEU on the free movement of services. :

19 The case law of the Court of Justice, under art.57 TFREU, considers that there is a remuneration’y he
the service provider is paid by a third party and not by the service recipient: Deligge (C-51/9
C-191/97) EU:C:2000:199, paras 56 and 57 and Sotiris Papasavvas v Fileleftheros Dimasia Eiai
(C-291/13) EU:C:2014:2209, para.30.

™ BECC recital 16, noting that: “In the digital economy, market participants increasingly cons
information about users as having a monetary value. Electronic communications services are offe]

(28]
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not connect or enable the connections with national and international telephy
numbers.?” They include most of the OTT communications services such as Sk
or Gmail,?® When an OTT communications service is ancillary to another sery
it does not constitute an interpersonal communications service—and thus'is
regulated by the EECC. This is the case if the interactive communication faci]
is purely ancillary to another service and cannot be used without that princip,
service. For example, an interpersonal communications feature is minor where
objective utility for an end-user is very limited and where it is in reality barely
by end-users, such as a communication channel in online games.” As explained
the following sections, more obligations apply to number-based interpersonal ¢o
munications services, whose provision is subject to authorisation and should conip|
with extensive end-users protection rules, than fo number-independent interpe;
sonal communications services whose provision is not subject to authorisation’
must comply with fewer end-users protection rules.’!

the EGCC, whereas M2M services at the applications layer remain outside
is fine balance ensures the necessary protection at the transmission
hile being open for innovative M2M services, irrespective of the undertak-
ding thers. Moreover, IoT users are in principle not subject o the rules of

aulatory framework.® (ii) With regard to broadcasting, cable and satel-
perators generally offer, on the one hand, the conveyance of television

H is covered by the EECC and, on the other hand, content services
ro not covered by the EECC.» However, it is not necessary that the opera-
“onveys signals to be considered as a provider of an electronic communica-
iiée. What matters is that the operator is responsible vis-a-vis the end-
transmission of the signal which ensures that they are supplied with the
s 'which they have subscribed.® The interpretation of mainly implies a
ng of the respective value of the elements of the service that are convey-
[‘that are not. Technical and *“funciional” characteristics, i.e. demand-side
"'pects such as the end user perspective with regard to the OTT-provider’s
Services consisting wholly or mainly in the conveyance of signals The thi sctual liability vis-A-vis the end-user, may also be relevant 3¢
category of electronic communications services cover services consisting whol
or mainly of conveyance of signals belween network termination points
electronic communiecations networks.? The EECC does not define further
category but gives two examples: the transmission services used for the provisio
of machine-to-machine services and for broadcasting. (i) With regard to machi
to-machine (M2M) communications, only the transmission element falls withi

lable electronic commumications services  Most obligations under the
‘for instance, on authorisation, access or security) are imposed only on
f publicly available electronic communications services. Moreover, the
“of “user” limits the concept to persons using or requesting a publicly
electronic communications service,¥ exempting providers of not publicly
hle slectronic communications services from the end-user protection rules.
CCdoes not provide clarification of the circurnstances under which a service
féred to be publicly available, but according to the case law, a service must
nsidered publicly available when any part of the public may choose to make
arvice offered.” Even if a service is made available only to the subscrib-
particular undertaking, it is considered to be publicly available where there
imit placed on the number of potential subscribers and any part of the public
de facto, make use of the service by becoming a subscriber. However, NRAs
take into account the extent to which the electronic communications network
t the provision of publicly available electronic communications services,
\trdst to other services to determine whether a network constitutes a “public

via the public switched telephone network (PSTN) constitutes an ‘electronic communicat
service’ provided that, first, the software publisher is remunerated for the provision of that seri
and, second, the provision of that service involves the conclusion of agreements hetween:
software publisher and telecommunications service providers that are duly authorised to send
terminate calls to the PSTN”: Skype Communications v Inséitut Belge dex services Postuex ef
Télécommunications (IBPT) (C-142/18) EU:C:2019:460, para.49. :
Number-independent interpersonal communications service is defined as “an interpersonal ¢o
munications service which does not connect with publicly assigned numbering resources, nami
a number or numbers in national or international numbering plans, or which does not enable
munication with a number or numbers in national or intemational numbering plans”: EECC art.
2 Under the art,2(c) of the previous Framework Directive 2002/2§ as amended, the Court of Jus
clarified that Gmail was not an efectronic communications services by judging that: “a web-
email service which does not itseif provide internet access, such as the Gmail does not consist wh
or mainly in the conveyance of signals on electronic communications networks and therefoie doy
not constitute an electronic communications service”: Google v Bundesrepublik Dewtschland (€
193/18) EU:C:2019:498, paradl.
¥ BECCrecital 17, i
N BECC art.40 (notification security incidents), art.90(1b) (contributing o universal service
art.99 (non-discrimination), art, 102 (information requirements for contracts), art, 103 and Anne;
(publication of information), ast, [04 (publication quality of service and measures taken to ensii
equivalent access by end-users with disabilities), art, 106 (contract duration and termination), art |
(emergency calls), art.110 (public wamings to end-users concerned in case of emergencies), arf, 1
(equivalent access end-users with disabilities) and art.115 (additional facilities). :
3 In particular, EECC ar.40: notification security incidents; art.61(2c): interoperability; art. 90(
contributing to universal service fund; att.99: non-discrimination; art.103: publication of inforr
tion; art, 107: additional obligations, if provided in a bundle; and ait.110: public warnings to
users concerned in case of emergencies. :
¥ Network termination point is defined as “the physical point at which an end-user is provided:
access {o a public electronic communications network, and which, in the case of networks inv
ing switching or routing, is identified by means of a specific network addiess, which may be lin
to an end-user’s number or name”: EECC art.2($). The NRA should define the location of t
network tesmination point: EECC reeital 19. In that regard, see BEREC Report of 4 October 2018
on the location of the network termination point, BoR (18) §59. ;

[30]

"~
i

ated services  As for networks, electronic communications services make

owever, there would be a finding of an ECS if the IoT user whelly or mainly resells connectivity
d-user: BEREC Report of 12 February 2016 on enabling the Internet of Things, BoR(16)39.
500 UPC Nederland (C-518/11) EU:C:2013:709.

C v Nemzeti Média (C-475/12) EUC:2014:2835, para.43.

r, in “BEREC’s view, there is considerable difficulty in applying the ‘mainly’ criterion, since
ally not possible to quantify the amount of conveyance and non-conveyance elements in a
vice”: BEREC Report of fanuary 2016 on OTT services, BoR(16)35, p.13.

CC art.2(13).

kipti and leelandic Post and Telecom Administration (E-6/16) {2016] EFTA Ci. Rep. 1084,
56: This reascning is consistent with recital 55 of the Citizens’ Rights Directive and an earlier
tion of the Commission that “The term ‘for the public’ ... must be understood in its common
5¢7 a service for the public is a service available to all members of the public on the same basis.
ticular examples of services which should not be considered *for the public” ... are those provided
r'corporate networks and/or to closed user groups. Corporate networks and closed user groups
(Gs)": Communication on the status and implementation of Directive 90/388 on competition in
madrkets for telecommunications services [1995] O C 275/2, p.5.

iiskipti and Icelandic Post and Telecom Administration (E-6/16) [2016] BFTA Ct, Rep. 1084,

[31]
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Use of associated services and to be effective the EECC should also apply to th
“-‘associated services. Those are services:

The four main objectives of the EECC  As already announced in the 1987 ¢¢
mission Green Paper, which triggered the liberalisation programme, the overarg
ing aim of EU regulation is to develop the conditions for the market to proy
BEuropean users with a greater variety of electronic communications services, of bel
ter quality and at lower cost, affording Europe the full internal and external be
of a strong electronic communications sector.#! Today, the EECC subdivide
overarching aim into four primary general objectives that should be followed by
the instifutions in charge of the electronic communications regulation, i.e. the NI
and other competent authoritics, BEREC and the Commission.** They sho
promote: (i) connectwny and access to very high capacity networks; (ii} effe
comypetition in the provision of electronic communications networks and servig
(iii) the development of the internal market for those networks and services;
(iv) the interests of EU citizens.

The promotion of connectivity and access to very high capacity fixed and wiobj
networks This first objective has been added to the objectives of the previ
regulatory framework to underline the importance of protecting and stimulating;
private incentives to invest in new infrastructures, at a time when very high cap
ity networks are key enablers for the development of the Internet of Thin
artificial intelligence applications.” This new objective should contribute 6.
achievement of the 2025 connectivity targets set by the Commission. ™

Promotion of competition 'This second objective aims at promoting effe_ét
competition in the provision of electronic communications networks and servic
including efficient competition between different infrastructures as, when feasi

Tk Recuiation o BLictromc CoMMUNICATIONS INEFWORKS AND SERVICES Scork. OICTIVES AND PrincmLEs

re-based competition has been shown to be more effective in bringing
nand maximising consumer welfare than service-based compelition.

«,..associated with an electronic communications network or an electronic commitig
tions service which enable or support the provision, sclf-provision or automat
provision of services via that network or service, or has the potential to do so, and incli
number translation or systems offering equivalent functionality, conditional access syst
and electronic programme guides (EPGs), as well as other services such as 1£Ecnt1ty 1'
ton and presence service,”

of the EU internal markef  This third objective aims at: (i) the removal
maining obstacles and the facilitation of convergent conditions for the
electronic communications networks and services throughout the EU;
velopment of common rules and predictable regulatory approaches; (iii)
efficient and coordinated use of radio spectrum; (iv}) the establish-
evelopment of trans-European networks; and (v) the provision, avail-
2. Policy objectives iniferoperability of pan-European services and end-to-end connectivity.
of citizens’ interests  This fourth objective aims at: (i) ensuring con-
:the widespread availability and take-up of very high capacny networks
¢es (in line with the first objective); (i) enabling maximum benefits in
'h'éji'ce, price and qua!ity on (he basis of effective competition (in line with

a high and common level of plotecnon for end-users through the ncces—
-specific rules; and (v) addressing the needs, such as affordable prices,
¢ social groups, in particular end-users with disabilities or with special

ent of the objectives The EECC requires Member States to contribute
ievement of these four objectives.%* Contributing does not imply a bind-

tion but rather a general commitment and Member States may also pursue
jectives which may be in conflict with the EECC’s primary objectives. For
igh reserve prices in spectrum auction, aiming to maximise tax revenues,
a barrier to entry. The EECC therefore allows the Commission to establish
nd prepare reports on the etfectiveness of Member States’ measures
chieving the primary objectives.* Similarly, when carrying out the regula-
sentrusted to them by the EECC, national compelent authorities must take
ble measures for achieving those four main objectives and, in certain
have to justity their decisions in light of these objectives.

ing the objectives Those four objectives do not have an order of priority.¥
§is not an issue as they reinforce each other, for instance when competi-
otes users’ interests. However, they may at times conflict with each other,
ince when excessive competition delays investment in new networks. In

0
a1

42
43

ses,.the balancing should normaliy be done by the national authorities in
implementing them and Member States may not adopt measures depriv-
from their necessary margin of appreciation on how best the main objec-

para.57.

EECC art.2(11). : :
Commission Green Paper of 30 June 1987 on the development of the common market fm tel
munications services and equipment, COM(87)290.

BECC art.3(2), art,1(2) BECC bundles the four generat policy objectives into two aims.
The evolution of connectivity in the Member States ts monitored annually by the Commiss
the Digital Society and Economy Index (“DESI”) available at: itips:/ec.europa.ew/digital-§in
micirket/en/vonnectivity [Accessed 10 September 2019).
Communication from the Commission of 14 September 2016, Towards a European Gigabit Soc
COM(2016)587, sets three main objectives for 2025: (i) all main socio-economic drivers suc
schools, universities, research centres, transport hubs and main providers of public services si
hospitals and administrations, as well as enterprises relying on digital technologies, shoutd have
cess to gigabit connectivity (allowing users to download/upload 1 gigabit of data per second)j
all European households, rural or urban, should have access to connectivity offering a doivnl
speed of at least 100 Mbps, which can be upgraded to gigabit speed; and (iii} all urban areas as!
as alt major terrestrial transport paths (roads and railways) should have uninterrupted 5G cover:

[32]

At 3(1) and (2}, Also TUE art.4(3) imposing the principle of sincere cooperation; UPC
land v Gemeente Hilversum (C-518/11) EU:C:2013:709, para.59.

-ait:3(3). The mere possibility to establish benchmarks falls short of the ambitions demand
European Parliament to empower the Commission to “subsmit legislative proposals for
ling programmes for enhanced cooperation between Member States .., fwith] detailed policy
ntations for achieving the objectives ... and quantifiable criteria for benchmarking the effective-
ember State measures ... [and] a ycarly quaiitﬂlive and quan:i!aijve assessment of the state

athent and of the Council estnb]lshmg the European Electronic Commumcatlons Code [2016]
EIOZSS(COD) pp.35-36.

[33]
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mined and assessed in particular in the light of the subject matter and
he measure in question.™ Many applications of the non-discrimination
¢ provided in the EECC, for instance regarding the assignment of
ghis of use for scarce resources, the imposition of economic or social
edies or the protection of end-users.

- “tivés should be achieved and, where these objectives potentially conflict, o
* arelative weighting of the conflicting objectives should be carried out in viey
the specific circumstances.”® The need for such a case-by-case weighting exer
is one of the “raisons d’étre’ of the independence granted to the NRAs,

3. Regulatory principles
al rentrality National authorities must apply EU law in a technologi-  2-024

autral manner, to the extent that this is consistent with the achievement of
objectives of the EECC. In particular, even if the concept of “very high
s networks™ is defined by reference to the performance parameters which are
t to those of a network based on optical fibre elements, wireless networks
‘covered.® Specific applications of the principle of technology neutrality are
d in. the EECC. For instance, the national authorities should manage the
pectrum in accordance with this principle.® As regards the provision of the
rsal service, there should be no constraints on the technical means by which
juate broadband internet access and voice communications services at a
cation are provided, allowing for wired or wireless technologies.5

2-021  Good regulatory principles Next to the policy objectives, the EECC impose
the national competent authorities’ six regulatory principles that they should. f
fow in their market interventions: (i) regulatory predictability; (ii) o
discrimination; (iii) technological neutrality; (iv) promotion of efficient inves
ment and innovation; (v) case-by-case analysis; and (vi) proportionality,
Moreover, authorities shouid be impartial and objective as well as transparent;

2-022  Regulatory predictability and consistency Regulatory prcdictability.
consistency have a temporal and a geographical dimension. In its temporal dime
sion, predictability requires that the decisions of the national authorities are cons
ent over lime and can be anticipated by the regulated undertakings. This princip "
protects private investors from public hold-up, which is essential in an indust 1otion of efficient investment and innovation National authorities must ~ 2-028
where investments are important and amortised over a long period.® Howeve ote efficient investment and innovation in new and enhanced infrastructures.
predictability should be combined with the flexibility of the law and the nee , several applications are provided in the EECC. For instance, when NRAs
adapt regulation to technology and market evolutions. To best reconcile Bat ¢ price control obligations, they should take appropriate account of the risk
principles, NRAs must, on the one hand, revise the application of the rules regutar} urred by the investing network operators and the need to promote the deploy-
in general every five years® (to ensure flexibility) and, on the other hand, apply th f very high capacity networks.’8 NRAs must also allow co-investment ar-
known rules of the BECC (to ensure predictability). In its geographical dlme gements when they contribute to the deployment of very high capacity networks
sion, predictability requires that the decisions of the national authorities are consis afeguardmg competition.”
ent throughout the EU and similar across Member States when the circumstanc
of the case are similar. This is essential to stimulate cross-border investment
operations, This is why NRAs must cooperate with each other and with the Com
mission and must take into account BEREC or Commission soft-law instrumens:
An additional dimension of regulatory predictability is transparency. This is wh
national authorities should act transparently and publish such information nee
to contribute to an open and competitive market.5?

by-case analysis National authorities must take due account of the variety  2-026
-onditions relating to infrastructure, competition, the circumstances of end-

s and, in patticular, consumers in the various geographic areas within a Member

or this purpose, national authorities have broad power to gather informa-

and should consult interested parties before adopting their decisions and should

ays justify their decisions on the basis of the problems they want to solve.®

portionality According to this general principle of EU law,! national authori-  2-027

2-023 Non-discrimination National authorities must ensure that, in sitnilar circum ) ;
miust choose the least intrusive regulatory intervention. Regarding market entry,

stances, there is no discrimination in the treatment of providers of electronic con
munications networks and services. This is a general principle of EU law whic
according to the Court of Justice, implies that comparable situations must not-b
treated ditferently and different situations must not be treated in the same way, un
less such treatment is objectively justified. The comparability of the situations mu

-Persidera v Autorita per le Garanzie nelle Conumicazioni and Ministero delle Sviluppe Economico
. delle Infrastrutture e dei Trasporti (C-112/16) EU:C:2017:597, para.46.

ery high capacity network is defined as: “gither an electronic communications network which
- consists wholly of opticat fibre elements at Jeast up to the distribution point at the serving focation,
-oran electronic communications network which is capable of delivering, under usual peak-time
“conditions, similar network performance in terms of available downlink and uplink bandwidth,
‘tesilience, ervor-related parameters, and latency and its variation: network performance can be
_considered similar regardless of whether the end-user experience varies due to the inherently differ-
“ent characteristics of the medium by which the network ultimately connects with the network
‘termination point™ EECC art.2(2) and recital 13.

EBCC art.45(4) reviewed at para.2-096,

- EECC art.B4(1) and recital 230.

- EECC art. 74 reviewed at para.2-158.

U EECC art, 76 on co-investinent, reviewed at para.2-162.

ECC arts 20 to 24, reviewed at para.2-041.

11.5(4) TEU.

% See infra, para,2-032 and the case-law cited. :

*# EECC art.3(4). On good regulatory principles, see Baldwin, Cave Lodgs, Understunding Regulation
Theary, Strategy and Practice, 2nd edn (Oxford, Oxford University Press, 2012) and Decker, Moder
Eeconomic Regulation: An Introduetion to Theory and Practice (Cambﬂdge Umvelsuy Press, 2014

30 BECC recital 28, This is the reason why, for instance, the EECC requires a minimum dieation pcrlod;-
of at least 20 years for the spectrum assignment: EECC art.49(2).

1 This is the case for instance, of market analysis: BECC art.67(5).

3 See the coordination institutions and procedures at the BU level: paras 2-061 to 2-065.

3} See the specific transparency requirements on NRAs and the other transparency obligations on NRA:
and other competent authorities to publish geographic surveys and consult respectively: paras 2-033
to 2-041,
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" the national authorities should reduce as much as possible legal barriers to entry
favour general authorisation over individual rights of use. Regarding the econg
regulation of market operations, national authorities should always choose the [
intrusive remedies to correct the identified market failures. Regarding the so
reguiation, national authorities should always choose the least intrusive oblig;
_ tions to meet social objectives. g

ations created a clear conflict of interest with the risk of discrimination
new entrants. Member States were therefore required (o designate independ-
\otities for matters such as authorisation and licensing, the allocation of
ies, the surveillance of usage conditions and the granting of type-
o lerminal equipment, as well as other regulatory functions (such as ensur-
seneral the applications of the rules). This first degree of independence
. that authorities concerned must be legally distinct and functionally
dent of, any natural or legal person providing electronic communications
quipment or services,® This first degree of independence also implies
n public or local authorifies retain ownership or control of public electronic
méations operators, there should be an effective structural separation of the
esponsible for granting the rights of ways from the activities associated
swirership or control5

B. Instrrurionar FRAMEWORK

2028  Imstitutional design The institutional design for the regulation of electronic ¢
munications is complex and aims to ensure, on the one hand, the best regulal
possible to achieve the four main EECC objectives and, on the other hand, cotg
ency of regulatory approaches across the Member States. At the national level:
regulatory and the other competent anthorities are the keystone of the regulatio
their decisions can be reviewed on the merits by national Courts. To guaran
regulatory consistency at the EU level, given that there is no European regul:
for electronic communications, the Commission plays a very important'r
sometimes under the control of comitology committees (e.g. the Communica
Committee or Radio Spectruin Committee), A coordination network has beg
established between the NRAs (BEREC) as well as a high-level expert group
spectrum policies (Radio Spectrum Policy Group). Moreover, several coordi
tion procedures should be followed before the Member States or their authori
take decisions impacting the market. '

Jegree of independence: vis-a-vis the Parliament and govern-
With the revision of the regulatory framework in 2009, a second degree of
dence emerged. It implies a separation between the regulatory agencies and
liament and government (independently of its telecommunications opera-
in order to guarantee the credibility of authorities in regulating the sector in
g-term interest of the users and ensure that they exercise their powers
ially, transparently and in a timely manner.% Such independence protects the
és against political interferences which may, because of short political
vour small short-term gains over high long term benefits. For instance,
s may favour low retail tariffs to please voters at the next elections even
such tariffs reduce the ability and the incentives to invest in future networks.
dependence and credibility is key at times when important investment in very
apacity networks is needed. Mapping both degrees of independence, the
‘distinguishes between two types of independent authoritics: the NRAs,
enjoy both degrees of independence and the other competent authorities
joy only the first degree of independence.

1. National level
(a}) National regulatory and other competent authorities

2-029  National authorities are the keystone of the regulatory framework T
national regulatory authorities and, since the EECC, other competent authoriti
play the key roles in the regulation of the providers of electronic communica
networks and services in Europe.®? They are entrusted with numerous tasks a
enjoy broad discretionary powers as the exercise of those tasks requires com
technical, economic assessment.®* Those important and discretionary pow
explain and justify the extensive independence enjoyed by the authorities. T
degrees of independence, discussed below, are relevant.

nal Regulatory Authorities: double independence To guarantee the first
f independence (from operators), NRAs should be legally distinct from, and
ally independent of, any provider of electronic communications networks,
iment or services. If the State retains the ownership or control of electronic
nications providers, then an effective structural separation between the
atory Function and the activities associated with ownership or control should
sured.”” To guarantee the second degree of independence (from government
Parfiament), NR As should not seek or take instructions from any other body in

on to the exercise of their regulatory tasks, without prejudice to the control and
eal mechanism set up by EU law and any supervision mechanism in accord-

2-030  First degree of independence: vis-a-vis the operators Since the initial
intervention in the sector, one of the main requirements under EU law was
separation of regulatory and operational functions. At the beginning of the
liberalisation, both functions were often performed by the same legal entity as th
incumbent telecommunications operator was part of the government administrati
The continued exercise of regulatory functions by the telecommunicatio

EECC art.6(1), The EECC does not further specify the arrangements that Member States must make
cause of the institutional autonomy, possible constitutional abligations in the Member States and

rinciple of neutrality with regard to the rules in Member States governing the system of property

nership kaid down in art.345 TFEU: EBCC recital 34.

EECC art.42(2).

% On the role of regulators, see Prosser, Law and the Regulators (Oxford, Oxford University Pr
1997). L
8 These broad discretionary powers have been recognised by the Court of Justice in many- ji
ments, for instance: Arcor v Bundesrepublik Dentschiand (C-55/06) BU:C:2008:244, paras 116;
and 153 to 158; Commission v Germany—New Generation Networks (C-424/04), para.61; KP Eitropa Way and Persidera v Autoritét per le Garanzie nelfe Comunicazioni et al. (C-560/15)
Autoriteit Consument en Marks (ACM) (C-28/15) EU:C:2015:610, para.36; Polkomtel v Pre 12017:593, para.51,
Urzedu Komunikacji Elektronicznej PUKE (C-277/16) EU:C:2017:989, para.32. S CCart.6(1).

[36] 37]
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& independence, NRAs should have separate annual budgets and be autonomo

‘procedure and may only be dismissed if he/she no longer fulfils the condi

T T'ue REGULATION OF BLECTRONTC COMMUNICATIONS NETWORKS AND SERVICES INSTITUTIONAL FRAMEWORK

ance with national constitutional law.®* To ensure the effectiveness of this poli jutiig 1o end-users protection; (v) momtoung issues Iegaldmg net neutral-
leulating the net cost of the provision of universal service; and (vii) ensur-
her portability. The EECC? and other EU legislative instruments may give
isks to the NRAs.”® Moreover, Member States may assign other tasks
el for in EU law, in particular, those related to market entry, such as general

tion?? or additional {asks under national law,

the implementation of this budget.®” This budget should also be adequate to¢
the reguiatory tasks at the national and EU levels.™ Moreover, the head of the §
(or, where applicable, the members of the collegiate body) must be appoint
a term of office of at least three years, following an open and transparent selec

required for the performance of his or her duties which were laid down In nati
law before their appointment 71 In several cases, the Court of Justice has reiterig,
those independence requirements protecting the NRAs from the intervention of th
national Parliaments and/or governments.?2

egulatory Authorities: dispute resolution between undertakings NRAs
gfent to resofve dlsputes between providers of electronic communica-
works or services in connection with EECC obligations.™ At the request
aity, the NRA issues a binding decision to resolve the dispute in the short-
¢'time-frame and in any case within four months save in exceptional
e3.50 In case of cross-border disputes affecting trade between Member
EREC first issues an opinion on the case in the shortest possible time-
nd in any case within four months and, then, the NRA adopts a decision
one month tdkmg the utmost account of BEREC 5 opmlon 81 Those

National Regulatory Authorities: accountability  To balance this double inde
ence and respect the principle of the rule of law, NRAs have strict accountabilj
requiremenis. They should report annually and transparentiy, inter alia, on the g
of the electronic communications market, on the decisions they adopt, on theirh
man and financial resources and how those resources are atiributed, as well
future plans.” Moreover, their decisions are subject to the control of national
peal courts, and in some cases, the European Commission and BEREC. More gen
ally, their actions should be guided by the four main EECC objectives™ and coin
with the six good governance principles of the EECC,

National Regulatory Authorities: tasks To ensure that the core regulatory fun
tions are exercised under the principle of the double mdependenu—: the EE
requires that Member States entrust their NRAs with a list of minimum fas
defined at the EU level. Those tasks include: (i) ex ante market regulation, inclu
ing the imposition of access and interconnection obligations; (if) dispute resol
tion between undertakings; (iii} advising on radio-spectrum management;: (i

ties, especially the granting of rights of use for land, spectrum and
r with regard to universal service do not have to be entrusted to the NRAs
vé given to the other competent authorities. This might give the Member
ditional discretion in the organisation of the functions concerned. In
lae for the management of radio spectrum, the EECC favours the NRA but
Member States to entrust the task to another competent authority, provided
dller seeks advice of the NRA on the market-shaping and competition ele-
of the management processes,

08 EECC art.8(1).
% However, this financial autonomy does not impede the application of provisions of national faw.
public finances and, in particular, provisions for limiting and streamlining public authority spendi
Awforiri per le Garanzie nelle Comunicazioni (AGCOM) v fstituto Nuzionale di Statistica—IST
(C-240/15) EU:C:2016:608, para,44.

% BECC art.9.

1 EECC art.7. The Court of Justice decided that the dismissal of the members of the board of the Spi
ish NRA, after the merger of the NRA with other national regulatory authorities in order to creat
multi-sectoral regulatory body, was a violation of the members’ political independence, i
absence of any rules guaranteeing that such dismissals do not _]CDpaldlSC the independence a
impartiality of such members: Ornaeivea Garai et al. v Admm.!sn acion del Estade (C-424f1
EU:C:2016:780, para.52.

2 See Commission v Germany-—New Generation Networks (C- 424!04) EU:C:2009:749, where :
Court of Justice condemned Germany for having adopted a law restricting the power of the NR,
in analysing and regulating emerging markets; Commission v France—Universal Service I (C-220f
07) BU:C:2008:354, para.34 and Commission v Portugal—Universal Service (C-15410)
EU:C:201(:591, where the Court of Justice condemned France and Portugal for adopting a Iz
restricting the power of the NRAs in designating the universal service provider, according,
procedure which is efficient, objective and non-discriminatory; UPC Nederland v Geméen
Hilversum (C-518/11) EU:C:2013:709, para.54: Ewropa Way and Persidera v Autoritd per
Garanzie nelle Comunicaziont et al. (C-560/15) EU:C:2017:593, para,57 where the Court of Justi
considered that the Parliament and the government could not intervene in an ongoing seleéti
procedure organised by the Halian NRA for radio spectrum assignment, See also Deutsche Teleko
v Bundesrepublik Deutschland (C-543/09) EU:C:2011:279, para.43. BECC art,27 and Roaming Regulation art. 17,

% BECC art.8(2). EECC art.26(5) and 27(6),

B Commission v Poland (C-227/07) EU:C:2008:620, para.63. s art.5(1c).

[38]

n of tasks between independent competent authorities  According to the
neral principle of constitutional and procedural autonomy, Member States
large degree of discretion in deciding the number of the national regulatory

ing Regulation art. |6, Open Internet Regulation art. 5(1) and art.5a(6).

Newscorp/Telepiu (Case M.2876) [2004] OJF L110/73, an arbitration procedure before the Ital-
NRA is provided for, in order to guarantee the effectiveness of amongst other cansiderations,
ommitimnent to make a wholesale offer.

ng in the framework of national state aid schemes, notably to review and set ageess prices (o
sed broadband infrastructure. See e.g. National programme for broadband aggregation
nﬁasn wetire—Croatia (Case SA.41065, 6 June 2017), paras 53 to 54, See also BEREC Analysis
F December 2017, of individual NRAs’ role around access conditions to state aid funded
[rastrucrure, BoR (17) 246,

NRAs may also be competent to resolve disputes between providers and consumers: EECC art.25,
ee para.2-227, BCRD art, 10 also provides for settlement mechanisms and bodies for the disputes
g under the BCRD.

C art,26 and Roaming Regulation art.17.

[39]
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authorities and the division of regulatory tasks between themn.® However, Mém

~ of the EU.¥

© Tur Recurarion of ELECTRONIC COMMUNICATIONS NETWORKS AND SERVICES

States must comply with the objectives and the obligations imposed by the ERCe
must publish in an easily accessible form and notify to the Commission such dis
sion of tasks%¢ and ensure that all national authorities cooperate and exchanya
information with each other and with their counterparts in the other Member §

(b) Operations of the NRAs and other competent authorities

Coilection of information One obstacle to good regulatory enforcement is
asymmetry of information between, on the one hand, the regulated undertakin
and, on the other hand, the regulators and the end-users. Thus having good inform
tion and data amplifies the regulator’s capacity to act in its core area of responsib
ity notably through better supervision of market players and enables users to nia
better informed choices, thereby steering the market in the right direction.®8 T
is the reason why the EECC gives extensive powers to the competent author;
to collect the data and information they need. Authorities may 1equue the provi
ers of electronic communications networks and services to promptly give all nece

sary and proportionate information.® When necessary, authorities may even reque
information from other undertakings active in the electronic communication
closely related sectors. Specifically, undertakings with general authorisation'a
right of use (for rights of ways, radio spectrum or numbers) should provide infor
tion which is objectively justified and proportionate, in particular to control comp
ance with the conditions attached to the authorisations and rights of use, to publi
comparative overviews of services quality and price, to produce statistics, car
market analysis, to ensure effective management of radio spectrum, to evalua
future network or service developments, to conduct geographical surveys and'to
respond to reasoned requests for information by BEREC. %0

Geographical surveys of network deployments  To have a better understanding
the current and future state of the market, in particular regarding the deployment
of very high capacity networks, national competent authorities conduct every threg
years a geographical survey of the current and forecasted reach of electronic cor

8 KPN v Autoriteit Constment en Marke (ACM) (C-28/15) EU:C:2015:610, para.57. The Court
Justice decided that a national legislative body could be designated as an NRA provided that (i)
the exercise of that function, it meets the requirements of competence, independence, impartial
and transparency; and (ii} its decisions in the exercise of that function are subject to an effective ap:
peal to a body independent of the parties involved: BASE ef al v Council of Ministers {C- 389/0
EU:C:2(1(:584, para.30.

8 KPN v Autoriteit Consument en Marke (ACM) (C-85/14) EU:C;2015:610, para,53 and the casé |
quoted.

% BBECC art.5(3) and {(4).

8 EBECC art.5(2) and at.11; BEREC Regulation aet.3(6). :

¥ Autorité de la concurrence, AMF, Arafer, Arcep, Arjel, CNIL, CRE, CSA, Data-driven regulaiic
Juky 2019, available at: hiips:ien.arcep. fifnews/press-releases/p/n/cooperation-benween-regulators.hi
[Accessed 10 September 20£9]. Data-driven regulation is defined as: “using the power of informa:
tion to understand the market and shed light on how it operates in a factual fashion, to then stéer'it
more effect;vely in the right direction and better protect consumers and their rights in these dlffer—
ent markets.”

8 BECC art.20(1). See also, Roaming Regulation art.16(4) and Open Internet Regulation art, 5(2)

% BECC art.21.

[40]

InsTreuTioNaL Framework

uons networks capable of delivering broadband.” On that basis, the authori-
y designate “white” or “digital exclusion” areas where no undertaking or
authority has deployed or is planning to deploy a very high capacity network
cantly upgrade or extend #ts network to a performance of at least 100 Mbps
ad:speeds.”” Those surveys and designated areas should then be taken into
¢ when allocating public funding for the deployment of very high capacity

kS 93

'mm sharing  Another obstacle to good regulatory enforcement is the
jcation of authorities in charge of regulating the same undertaking. To
- this obstacle, the EECC provides for cooperation between authorities in the
d across different Member States and with EU institutions and bodies.** For
gperation to be effective, information needs to circulate smoothly among
ithorities. Thus, when necessary to ensure the application of the EECC, the
ent authorities should share the relevant information with other authorities
e or different Member States, as well as with BEREC and the
ggion.** This sharing obligation also applies to confidential information
ed that the receiving authority maintains such confidentiality.?

consultation Before the competent authorities take measures having
nificant market 1mpact they should ran public consultations giving interested
s the opportunity to comment on the draft measure. Such consultation should
reasonable period, given the complexity of the matter and, at Ieast, one month
here are exceptional circumstances. The consultations should also be acces-
through a single information point, The results of the consultation should be
{e-public, except in the case of confidential information.”” For the decisions
d to end-user rights, the authority should take into account the views of the
sers. In that regard, it is important that the consultation mechanisms are ac-
fe to end-users with disabilities.

ts to sanction  To be credible, authorities need to have sanctioning powers
ch have sufficient deterrent effects. This is why the EECC entrusts competent
orities with the power to impose penalties which are be appropriate, effective,
rtionate and dissuasive.® Specifically to ensure the compliance with condi-
in general authorisation and rights of use, the competent authorities should
the power, after having heard the undertaking, to require the cessation of
gulatory breach either immediately or within a reasonable time limit and take ap-
ate and propostionate measures to ensure compliance.!™ In the case of a seri-
breach or repeated breaches of the conditions, the authorities may even prevent

ECC art.22(1). To ensure consistency across Member States, BEREC has to issue guidelines on
- consistent implementation of geographical surveys and forecasts: EECC art.22(7).

BCC art.22(2),

ECC art.22(5). See also, Briglauer and Vogelsang “A Regulatory Roadmap to incentivize Invest-
ent in New High-Speed Broadband Networks” (2017) 106 DigiWorld Econontic Journal 143,
EECC arts 10 and 11.

ECC art.20(2).

ECC arts 11 and 20(3). A similar possibility of exchanging confidential information is provided
it the Roaming Regulation art. 16(4a).

ECC arts 23 and 30(1),

ECC art.24(1).

ECC art.29, Also see Roaming Regulation ait. 18 and Open Internet Regulation art,6,

ECC art.30(3).

[41]
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Promotion of self- and co-regulation The national competent anthorities my
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an undertaking from continuing to provide electronic communications network:
services.!™ In urgent cases where there is an immediate and serious threat to publj
safety, security, health or risks creating serious economic or operational proble
for other providers or users, the authorities may adopt interim measures,'®

he appropriate expertise to enable it to cairy out its functicns effectivety, ™
(:also have at its disposal all the information necessary to decide the case
ling; if necessary, the confidential information taken into account by the
whose decision is appealed. In this case, the appeal body must maintain
n’ﬁdéntiality of the information whils( complying with the requirements of ef-
] legai protection and ensuring pm[ectmn of the rights of defence of the par-
“the dispute.’® If the appeal body is not a Court within the meaning of the
{J then its decision should be able to be reviewed by such a Court to ensure
iminary ruling question may be referred to the Court of Justice and that
udicial mechanism {o guarantee the common interpretation of EU law is

encourage and provide guidance for the development and the monitoring of ¢
of conduct by the stakeholders to improve the general quality of service provision
They may also encourage the cooperation between providers of electronic’
munications networks or services and sectors interested in the promotion of13
ful conlent online.'™

{c) Appeal bodies and courts

4 e and effects of the appeal The appeal body should take the merits of the
into account and not limit its control to procedural matters.'"! Even if the NRA
on: under appeal has followed some Commission harmonisation guidelines,
ppeal body can control the legality of such a decision.""? The appeal process
ild be effective and the appeal proceedings should not be unduly lengthy. Pend-
“outcome of the appeal, the decision of the competent authority stands, un-
terim measures are granted. Such interim measures should be granted in ac-
& with national law and only in order to prevent sertous and irreparable
to the party applying for those measures and if the balance of interests so
ires.!'" The appeal body must be able to annul appealed decisions with retroac-
fect when this is necessary to provide effective protection for the undertak-
tch has brought the appeal.i4

Right of appeal against decisions of competent authorities The decisions of
NRAs and other competent authorities are subject to an effective and indepeénd
national appeal mechanism. Any user or provider of electronic communicati
networks or services who is affected by a decision of the compelent author
(including decisions when exercising its dispute resolution powers) has a ngh'
appeal to an independent appeal body.!"S According to the general pnnmple
ensure effective judicial protection against EU law violations, which isin
guaranteed by the Charter of Fundamental Rights of the EU, this right of appeal
been construed broadly by the Court of Justice. It benefits not only the addres
of the decision under appeal but also the users and the providers which a
competition with the decision’s addressees and whose rights are adversely
fected by it 1% :
eal monitoring Member States must collect information on appeals, includ-
umber of requests for appeal, the duration of the appeal proceedings and
mber of decisions to grant interim measures. !> They should then provide this
rmation and the appeal decisions to the Commission and/or BEREC. 116

Appeal body The appeal body does not have to be a Court within the EU my
ing,"” but should be independent of the parties involved (internal independence).
of any external intervention or political pressure (external independence). It m

2. Coordination institutions at the EU level

01 BBCC art.30(5).

¥ BBCC art.30(6).

103 BRCC are.24(2).

W EBCC art.24(3). On the measures to fight iiegal content onling, see Commission Recommenda
2018/334 of 1 March 2018 on measures to effectively tackle illegal content onling [2018] O]
50, reviewed in Chapter 111 of this book.

Wi BRCC art.31.

W6 Yele? Telecommunications v Telekom-Control-Konumission (C-426/05) EU:C:2008:103, para
related to a market analysis decision; Arcer v Bundesrepublik Deutschiand (C-53
ELU:C:2008:244, para, 176 related to a cost orientation decision; T-Mobile Austria v Telekom-Coi
Kommission (C-282/13) EU:C:2015:24, para.37, related to a procedure for the authorisation’
transfer of rights to use radio frequencies.

W7 An TDC v Erhvervssryrelsen (C-222/13) BU:C:2014:22635, the Court of Justice recalled (sec p
27 to 31) the main factors to determine whether a body is a Court within the meaning of art:

=

(a) European Commission

Objectives and tasks The European Commission, which is the main executive
of the EU, promotes the general interest of the Union and has very important

b

relation to the interests af stake and does not possess the necessary impartiality necessary for the
ternal independence. See also Prezes Urzgdu Komunikacji Elektronicznej (PUKE) and Petrotel v

obistar v IBPT (C-438/04) BL:C:2006:463, para.43,

TEEU: whether the body is established by law, whether it is permanent, whether its jurisdictio Cart.3E(2).

compulsory, whether its procedure is inter partes, whether it applies rules of Jaw and whether EECC art.31(1) in fine,

independent externally (protection against external intervention or pressure) and internally Autoriteit Consument en Markt (ACM) (C-28/15) BU:C:2015:610, para.51, However, in
playing field for the parties to the proceedings and their respective interests). In this case, the G ising such control, the national cout should take the Comunission’s recommendation into
considered (see para.38) that the Teleklagenmvnet, the Danish Telecommunications Complaini count: see paras 41 to 42,

Board, was not meeting the independence factor because, on the one hand, the dismissal of mem E_CC'art.Sl(E) and recital 77.

Urzedn Komunikacji Elektronicznej (PUKE) and Petrotel v Polkonel (C-231/15), para.25,
ECC art.31(3).
CC art. 31¢3).

of the Teleklagenzevnet is not subject to specific goarantees which would dispel any reasonable
as to it external independence and, on the other hand, the Teleklagen®vnet has the status of a def
ant when ifs decisions are appealed before an ordinary Couwit, hence it is not acting as a third patt’

42] [43]
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powers and tasks in the regulation of the electronic communications sector, 1%
it proposes draft legislation to the legistative branch of the EU (the European Pa
ment and the Council).!'¥ Second, when entrusted by the EU legislator, the ¢
mission adopts delegated acts which supplement or amend non-essential elémy
of BU law or implementing acts which implement EU law uniformly for the whofg
Union.'” Third, the Commission adopts soft-law instruments aimed at ensu
consistent application of EU law by national authorities and Courts. ! Fourth,
Commission is the guardian of EU law and mornitors the correct and effec
implementation of EU law by the Member States, and if that is not the case, i{
bring Member States before the Court of Justice.'?! ;

Organisation The Commission is composed of a political level, the Collegea
of an administrative level, the Directorate Generals. The College comprises of g
Commissioner per Member State but Commissioners are independent from (|
Member States.!?? One of them is responsible for the electronic communicati
policies and regulation. The College formally decides by simple majority bu
practice decides by consensus.'?3 The administrative level is made of sey
Directorate Generals with one of them, DG Communications Networks, Con
and Technologies (“CONNECT”), responsible for the electronic communicatio
policies and regulation. '

(h) The Communication Committee ("COCOM”) and the Radto
Spectrum Committee {“RSC”)

Comitology Committee Two different comitology committees have been set;
to control the exercise of the implementing power given to the Commission by
regulatory framework!*: the “Communications Committee (“COCOM™}'? contio ‘
power given under the EECC and the Roaming Reguiation, and the Radio Spectru
Committee {("RSC") controls the power given under the Radio Spectry
Decision.!?” Each committee is composed of representatives of the Member Stat

A7 TEU,

U8 Art289 TFEU and BECC arts 122 to 123

117 Respectively, art.290 TFEU and EECC art. 117; art,29f TREU and EECC art.118.
20 BECC art.38.

Arts 258 and 260 TFEU; Comunission Staff Working Document of 7 July 2017, Better Regulatl
Guidelines, SWEX2017)350, Chapter V and EECC art.121, The implementation of the EU regu
tory framework by the Member States is monitored annually by the Commission in the Telee
chapters of the Digital Economy and Society Index (“DESI™), available at; hips:/Hec. eumpa
digital-single-market/en/desi [ Accessed 10 September 20191, .

22 Art.17(3) and {5) TEU.
123 Art.250 TFEU.

124 The website of DG CONNECT is: Imps:Hec.enropd.ew/info/depar rmenfs/wnumrmcatwns-uefwor
confent-and-technology_en {Accessed 10 September 2019].
According to art.29] TFEU and Regulation 182/20L of the European Parliament and of the Coun
of 16 February 2011 laying down the rules and general principles concerning mechanisms for cont
by Member States of the Commission’s exercise of implementing powers (“Comitology Reg
tion™) [20E1] OJ LE5/13.

EECC ait.118 and Roaming Regulation art.6. The COCOM website Is avatlable at: fips:/ec.europ
digital-single-market/en/commuications-commitice [Accessed 10 September 2019]. e
Radio Spectrum Decision, arts 3 and 4. The RSC website is available at; hips:/#ec.ewropa.eu/digi
single-market/enfradio-spectrum-committee-rse fAccessed 10 September 2019].
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z{ired by a representative of the Commission, who does not have a right
28

« The Committee adapts opinions according to two procedures depend-
he implementing act to be adopted by the Commission and controlled by
pittes. (i) The Committee may decide under the advisory procedure which
ised by the art.4 of the Comitology Regulation.' In this case, the Commit-
tes by simple majority on the draft implementing act submitted by the Com-
“and the Commission adopts the final implementing act taking into the
ccount of the Committee opinion but without being bound by it. (ii) The
iftee may also decide under the examination procedure which is organised
it:5 of the Comitology Regulation.!® In this case, the Committee votes by
| najority on the draft implementing act submitted by the Commission and
ymimission is bound by the opinion of the Committee. For each type of
:nting act, the EU regulatory framework (EECC, Roaming Regulation and
'pe'ctrum Deciston) determines, on the basis of the general criteria of the
ology Regulation,'*! whether the advisory or the examination procedures
be followed.

(c} Radio Spectrim Policy Group { “RSPG”)

pectrum Policy Group: role and tasks The Radio Spectrum Policy
__‘RSPG”) is a high-level expert group set up by the Commission to assist

d, the RSPG has the following tasks: (i) advise the Commission on strategic
ﬁf:ttrum policy issues, the coordination of policy approaches or the
nisation of spectrum use in the EU by issuing opinions on legislative proposal
llti-annual spectrum policy programmes (which set out the policy orienta-
ind objectives for the strategic planning and harmonisation of the use of
m}* or on draft recommendations on the harmonised application of the
latory framework in the field of radio spectrum; (ii) assist Member States in
rating with each other and with the EU institutions by developing best
s; facilitating coordination in implementing EU law and coordinating
alapproaches Lo the assignment and authorisation of radio spectrum; (iii) as-
mber States in the cross-border coordination of radic spectrum, especially
vent cross-border harmful interference; and {iv) assist EU instifutions in
dtional negotiations in the field of radio spectrum.'™ The RSPG should
me the forum for the coordination of implementation by Member States of their

omitology Regulation art.3(2),

ECC art.118(3) and Radio Spectrum Decision art.3(2).

BECC ant. 118(4), Roaming Regulation art.6(2) and Radio Spectrum Deciston art.3(3).

itology Regulation art.2.

the website of the Radio Spectrum Policy Group (“RSPG”), available at: Iittp:#rspg-spectrum.ex
essed EO September 2019].

E_CC art.4(4).

SPC Decision art.2. See RSPG Report of 30 January 2019 on impact of the EECC on the work of
SPG RSPG 19-004,

[43]
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e_:cﬁteria to be met for a network to be deemed of very high capacity.
also establishes databases of notifications and numbering resources, ™
"BEREC has no genuine decisional regulatory powers even thongh NRAs

RSPG: organisation The RSPG comprises one senior repesentative in charg mission should take the ulmost account of soft-law instruments adopied

strategic radio spectrum policy from each Member State and high-level repre:
tives from the Commission.’” The Group elects a chairperson from iis membe
for two years, and the secretariat is pmwded by the Comunission. The opinions

reports are adopted by consensus or, if it is not possible, by simple majority, B organisation  BEREC is composed of the Board of Regulators ("BoR™),

akes the decisions and several expert working groups which prepare the
25 for the Board.'® The BoR is made of one member from each Member
pomted by the NRA that has primary responsibility for oversecing the day-
speration of the electronic communications markets.™ The Commission,
nied by the Director-General in charge of electronic communications policy,
ipates in the BoR but does not have a right to vote. The BoR appoints its Chair
east two Vice-Chairs from among its members for one year, renewable
“The BoR acts independently and objectively in the interest of the EU and
bers are forbidden from seeking or accepting any instruction from any
i State government, the Commission and any other public or private
"The BoR adopts the main decisions of BEREC (guidelines, common posi-
pinions or reports) as well as its rules of procedures and its annual work
iie and report of activities.!2 In principle, the BoR decides by a simple
of its members except for some key decisions (such as the rules of
res or some opinions or guidelines) where it decides by a majority of two-
‘Most of the decisions of the BoR are prepared by working groups
of experts from the NRAs and the Commission. '

RSPG: accountability 'The RSPG should transmit relevant information: to
European Parliament and may invite European Parliament experts to its meetin
The RSPG should also consult extensively and at an early stage with m
participants, consumers and end-users in an open and transparent manner.!
also subject (o the tlansparency rules applicable to the expert groups of
Commission.'4!

(d) Body of European Regulators for Electronic Comnutmcanons
(“BEREC”) :

Introduction As EU law remains enforced by national authorities and there i
EU regulator equivalent to the Federal Communications Commission in the US,
is essential that those national authorities coordinate themselves to adopt comm
interpretation and ensure the consistent application of common EU law. Th
coordination was first achieved within the European Regulators Group whic
replaced and amplified in 2009 by the Body of European Regulators for Electron
Communications (“BEREC”) and its Office."? BEREC is compaosed of two b :
(1) BEREC—Board of Regulators (“BoR”), which performs this coordination o C:accountability  Like its NRA members, BEREC should, where appropri-
and does not have a legal personality; and (ii) the Agency for Support for BER m public consultations and make public all its final decisions.!s When justi-
(BEREC Office) which provides support for the Board of Regulators and is an'E JEREC should also cooperate with relevant national authorities (such as those
agency, has a legal personality and is based in Riga.*? _p__etéht in the fields of competition, consumer protection and data protection) and
' stifutions and bodies,!3¢ Accountability towards EU institutions is also
BEREC: objective and tasks The objective of BEREC is to ensure the con seen in its programming cycle.!s?
ent implementation of the regulatory framework for electronic communicati .
throughout Europe.'* To do that, BEREC assists and advises the NRAs and {
Commission in particular by issuing opinions, guidelines, recommendations.
common positions when foreseen by the EECC, the Roaming Regulation or t
Open Internet Regulation. For example, BEREC is required to publish detaile
guidelines to address technically complex issues such as those relating to the a
plication of symmetric access obligations, the assessment of co-investment propo

ctively BECC arts 61(3), 76(4) and 82,

EREC Regulation art.4.

S EREC Regulation art.4(4) and EECC at1.10(2).

EC Regulation art.6 and BEREC Rules of Procedure of [9 April 2019 for the Board of Regula-
» BoR(19)58,

HREC Regulation art.7(1). In Member States where there is more than one NRA responsible under
16:BECC, those NRAs shall coordinate with each other as necessary: BEREC Regulation ait.3(6).
HEREC Regulation art.10(1) and (3).

EREC Regulation art.8.

EREC Regulation art.9,

. BEREC Regulation art.12. A two-third majority is required e.g. for opinions on a Commission
otification of serious doubts regarding an NRA’s proposed remedy and on the determination of 2
ingle maximum Union-wide voice termination rates and for guidelines common approaches to the
dentification of the network termination point.

EREC Regulation art.13.

EREC Regulation art.4(3) and (5). Also Decision 2019/03 of the Board of Regulators of BEREC
£ 14 June 2019 on detailed rules on access to documents.

BREC Regulation art.4(5) and (6).

REC Regulation art.21 provides that the BEREC annual work programune should be adopted afier
onsulting the Ruropean Parliament, the Council and the Commission, and transmitted to those
iStitutions after adoption. BEREC Regulation art.22 provides that the BEREC annual activity report

[47]
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EECC art.4(3).

EBECC art.28(2) to (4).

RSPG Decision art.3.

13 RSPG Decision art.4.

139 RSPG Decision art.5.

140 RSPG Precision art.6,

141 RSPG Decision art.9 and Commission Decision of 30 May 2016 establishing horizontal rules on t
creation and operation of Comnission expert groups, C(2016) 3301,

M2 See paras 1-099 to 1-102 of the third edition of this book.

3 See hps:/iberec.europa.eu [Accessed 10 September 20197,

I+ BEREC Regulation art.3(2).

& & 4 &
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“'work of BEREC. In particular, the Office: (i) provides professional and ad
-~ tive support services to BEREC; (ii) collects information from NRAs and exch

T REGULATION OF BLECTRONIC COMMUNICATIONS NETWORKS AND SERVICES - INSTFTUTIONAL FRAMEWORK

tementation by the national competent authorities of the regulatory tas_ks
:‘ilie BECC could create a barrier to the internal market, the Commis-
ing the utmost account of the opinion of BEREC or the RSPG, adopt
and transmits information in relation to BERECs role and tasks; (ii1) drafis e an reconmendations. ' Those recommendations contante {0 a consist-
on specific aspects of developments in the Buropean electronic communicag atory approach in all the Member States because the EECC imposes on the
market, such as benchmarking reports; (iv) disseminates regulatory best pracy uthorities to take them into the utmost account anc}, whet;e authorities
among NRASs; (v) assists BEREC in establishing and managing an information follow them because of the specificities of the nauonlal circumstances,
communications system, in maintaining registries and databases and in cond 1d inform the Commission and give thq reason for devna.tmg_ from them
ing public consultations; (vi) assists the Chair in the preparation of the work r explain”).! The EECC does not impose such obligations on the
Board,; and (vii) sets up the expert working groups, upon the request of the BoR ‘ourts which hear the appeal against NRAs decisions, thereby playing a
provides administrative support to ensure their smooth functioning. The Of defining the national regulatory approach, Fortunately, the Court of

executes its tasks under the guidance of the BoR.!%* ecided that, even if recommendations are not binding,'s” the national courts
.them into consideration, in particular where the recommendations cast

the interpretation of national measures adopted in order to implement them

y are designed to supplement binding EU provisions.'% Thus, a national
depart from harmonisation recommendations only where it considers that
red on grounds related to the lacts of the individual case.!®

BEREC O‘fﬁce: tasks The BEREC Office is an EU agency which suppq

BEREC Office: organisation The Office comprises a Management Board, a D
tor and a limited number of staff.'* The Management Board is composed. of
members of the Board of Regulators and one high level representative

Commission.!® The Management Board, which decides in principle by: siin
majority, appoints the Director for a mandate of five years and the staff and ady
the budget.s! The Director is in charge of the administrative management of

ission Decisions If those harmonisation recommendations of the Com-
BEREC Office.162 .

not bring enough regulatory consistency, the Commigsiop may, with the
of the Communications Committee under the examination procedu‘;'e,
tnonisation decisions in some specific cases. Those clecis‘ions force consist-
cause they are binding."” Such a radical solution is possible for regulatory
parding market definition and SMP designation.’”" It is also possible for
1y issues regarding numbering, including number ranges, portability of
‘and identifiers, number and address translation systems, and access to
¢y services through the single European emergency number “1127.172

3. Coordination procedures at the EU level

Introduction Next to the setting up of specific bodies to ensure institutic
coordination, the EECC foresees procedures for coordination to contribute |
consistent regulatory approach in all the Member States and the development of
Digital Single Market.’3 Some procedures are specific to particular regulatory
sues (such as the assignment of spectrum or the imposition of symmetric or asy
metric regulatory obligations) while others are more general and consist in the ado
tion of harmonisation soft-law (and in exceptional cases, hard-law) by
Commission or BEREC as well as harmonised technical standards. This sect
deals with the general procedures while the specific procedures are analysed ]
in the chapter. 64 '

‘soft-law  Next to the Commission, BEREC also plays an important role
uring regulatory consistency across the EU by adopting guidelines, common
s, best practices, recommendations, opinions or reposts. They may be
-and cover complex regulatory issues or specific and focus on a pa}rticular
iraft decision.!” This BEREC body of soft-law has increased over time and
utes o the EU regulatory consistency as the NRAs and the Commission have
ke utmost account of it and where an NRA deviates from some of those

Commission Recommendations Where the Commission finds that diver en . it should provide the reasons therefore.

; - - anisms contribute
should be transmitted to the European Parliament, the Council, the Commission and the Euirpes nal appeal and the EU internal market Two other mechanisms contribut

Economic and Social Committee, :
BEREC Regulation art.5. e
BEREC Regulation art.14 and Rules of Proceduse of the Management Board of the BEREC O
of 18 April 2019, MB(19)26.
BEREC Regulation a:t.15. . 288 TFEU. L
BEREC Regulation art. £ 6. S v Bundesrepublik Deutschiland (C-55/06) EU:C:2008:244, para.94; KPN v Auforiteit Consu-
BEREC Regulation art, 20, BEREC Regulation art,30 provides that the Staff Regulations of EU ol eit en Markt (ACM) (C-28/15) EU:C:2015:610, para41.
ficiats apply to the staff of the Office, in particular, Regulation 259/68 laying down the Staff Reg BNy Autoriteit Consument en Markt (ACM) (C-28/15) EU:C:2015:610, para.42.
tions of Officials and the Conditions of Employment of Other Servants of the Furopean Commiind Art.288 TFEU. o ] L y . «
ties and instituting special measures temporarily applicable to officials of the Commission [1968 CC art.38(3a). To ensure that the Comunission does not use this possﬂnah!y.{o circumvent its fac
O 1968 L56/1, as amended. B eto power over rogulatory remedies, such decisions may not refer to specific nolifications made
For an analysis of the optimal level of regulation in telecommunications, Defraigne and de S| i the NRAs. . . N
“Where Should the Eusopean Union Intervene to Foster the Internal Market for eComs” (265 [)% ECC art.38(3b). For instance, Commission Decision 2007/116 of 15 February 2007 on reserving
Commumications & Strategies 63, e-ntational aumbering range beginning with 116 for hai'lrllolmsed numbers for hun_n.omsed services
18+ The coordination procedure for spectruin assignment is analysed in paras 2-087 to 2-090 and f social value [2007] OJF 1.49/30, as amended by the Decision 2007/698 and Decision 2009/884,
coordination procedures for the imposition of regulatory remedies is analysed in paras 2171t EREC Regulation art.4(1).
2-175. : -C art.10{2) and BEREC Regulation art.4(4).

[49]
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to a common interpretation of EU law by national courts. The first is genery
formal: national courts may—or must when no other appeal is possible 4
national level—ask the Court of Justice for preliminary rulings when they.
doubt on the interpretation of an EU legal provision.'” The second is specifit
electronic communications sector and informal: the Commission organises
year a seminar for national judges to exchange experience on the role of na
courts in consistently implementing the EU electronic communications- rules a
the B, 176

Technical standardisation Next to the law, technical standards play an impg
role in regulating the digital industries. They are key to ensuring network i
service interoperability, end-to-end connectivity in the Member States but
across the Member States and, ultimately, to improving the freedom of choi
the end-users. The standardisation process should remain primarily market-d
in order to promote technological innovation and the Commission prefers
encourages a “bottom-up” consensual approach, in which standards emerge a
result of industry cooperation. This is why the Commission, following th
standardisation bodies,'”” may adopt a list of non-compulsory standards or spe¢
tions to encourage the harmonised provision of electronic communicaj
networks and services.!”® If those standards or specifications have not.
adequately implemented so that interoperability of services in one or more Me
States cannot be ensured, the Commission may, after a public consultation and
approval of the Communications Comimittee under the examination procec
make them compulsory to the extent necessary (o ensure such mtempmabkhty
to improve freedom of choice for users.!” .

DAB+ standard  The EECC itself promotes the DAB+ standatd by requirir
new car radio receivers's® must comprise a recetver capable of receiving
reproducing at least radio services provided via digital tervestrial
broadcasting. '8!

7.
14
1

23

BECC art.31(2), which refers to art.267 TFEU. -
See hps:/ec.ewropa.en/digital-single-market/enfjudges-seminars | Accessed 10 September
The Buropean standardisation organisations are the European Committee for Standatdi
("“CEN"™), the Ewropean Committee for Electrotechnical Standardisation {“Cenelec’ ) an
European Telecommunications Standards Institute (“ETST).
EECC art.39(1) and (2). Commission Decision 2007/176 of 11 December 2006 estabhshmg
of standards and/or specifications for electronic communications networks, services and assg
facilities and services {2007] OJ L86/11, as amended by the Decision 2008/286. In addition; art
of the EECC provides that the Commission may request the opinion of the RSPG on the i)
tions of an envisaged standard for the coordination, harmonisation and availability of radio speciny
Also, art.5(5) of the Roaming Regulation provides for the possibility for the Commission fo give
mandate to a Buropean standardisation body for the adaptation of the relevant standards:
necessary for the harmonised 1mp1ementdt10n of the scparate sale of regulated retail loammg S€]
EECC art.39(3) and (4).

Integrated in new vehicles of M Catego:y consisting of motor vehicles designed and cons
primarily for the cariiage of passengers and their luggage: Regulation 2018/858 on the approv
market surveillance of moter vehicles and their trailers, and of systems, compenents and 5¢
technical units intended for such vehicles [2018] I L151/1 wt 4,
EECC art.113(1) and Annex XE In addition, Member States may adopt measuores {o ensure inte
ability of other consumer radio equipment, while limiting the impact of such measures og the i
for low-value radio broadcast receivers. However, no such measure should be applied to produt
where a radio receiver is purely ancillary (such as smartphones) and to equipment used by

[59]
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on. To reduce as much as possible legal entry barriers, the EECC
§'the powers of the Member States to regulate the entry of the provid-
cﬁmmc comnunications networks and services. In general, Member States
ur general authorisations with light procedural and substantive
Those authorisations are not recognised across Member States (there is
t system) but their conditions have been harmonised to ease cross-
try.-When necessary to ensure efficient usc of scare resources such as land,
rum or numbers, Member States may impose individual rights of use.
. the granting of those rights of use should be non-discriminatory and
:: Their availability should only be limited to ensure efficient manage-
rcity and in light of the objectives and principles of the EECC.

neral authorisation to operate electronic communications
networks and services

ral authorisation To stimulate the development of the electronic
cations sector within each Member State and across the EU, the Member
d not prevent an undertaking from providing electrenic communica-
works or services, except where this is necessary on grounds of public
li¢ security or public health. Those restrictions should be duly reasoned
ified to the Commission.'®2 However, the Member State may subject the
of electronic communications networks or services to a general
tlon 183 Ag an exception, this authorisation requirement does not apply to
ers of number-independent interpersonal communications services as
es do not benefit from the use of public numbering resources and do not
in a publicly assured interoperable ecosysterm.'™ Operators providing
communications networks and/or services in more than one Member
thus comply with the conditions of the general authorisation in each
tate in which they operate.'® To foster the single market, the EECC seeks
monise the conditions under which the Member States regulate the entry
ity-6f operators of electronic communications services and networks in
tive jurisdictions; and alleviate disproportionate national obligations. 86

notification requirement To alleviate heavy procedural require-

BECC art. 113(2).

A12(1), but no procedure is set yet for such a notification.

a1 authorisation is defined as “a legal framework established by a Member State ensuring
¥ the provision of electronic communications networks or services and laying down sector-
Ob!lgatlons that may apply fo all or to certain types of electronic communications networks
ices, in accordance with the EECC™: EECC art.2(22). Under art.56 TFEU, nndertakings
supply electronic commaunications services in a Member State other than that in which
‘established cannot be required 1o establish in that State a branch or a legal entity separate
that Jocated in the Member State of transmission; UPC DTH v Newmzeti Média—és Hirkiizlési
dsig: Einokhelyettese (C-475/12) EU:C:2014:285, para.[06.

-art. 12(2) and recital 44.

eillance proceedings relating to electronic communications services ... will be subject to
thiotities of the Member State in which the recipients of those services are acs:dent” UPCDTH
1t Média—és Hirkzlési Hardsdg Elnikhelyettese (C-475/12) BU:C:2014:285, para.88.
east.onerous authorisation system possible should be used to allow the provision of electronic
Uiications networks and services in order to stimulate the development of new communica-
ices and pan-European communications networks and services and to allow service provid-

(5]
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ments, Member States may only impose, when justified, that an undertaking s
to the general authorisation submits a notification to the national competent aut
ties before starting its activities. Upon such notification, the undertaking could 'ty
begin its operations without having to wait for any explicit decision or
administrative act by the authorities.'$” Moreover, the information that coul
requested in such prior notification should be kept to the minimum require
national authorities and BEREC to maintain a list of providers of electronic ¢
munications networks and services. Thus, information is limited to the narme
the legal status of the providers, its geographical and website addresses wij
contact person as well as a short description of the networks or services inté
to be provided and an estimated date for starting the activities. Member States m
not impose additional notification requirements. Moreover, the notification shoy
not entail any administrative cost for the providers and could be made avallabI
an entry point at the website of the competent authorities.!® In order to harmo
notification requirements, BEREC will publish guidelines for the notifica
template and maintain an BU database of the notifications transmitted to
competent authorities.!'® -

osing such obligations should be referred to in the authorisation.!?* Also, the

ons of the general authorisation should not duplicate the generally ap-
e abligations imposed under other laws which are not specific to the
! commumcanons sector.!%

trative charges  As the operations of the NRAs and other competent
[es ‘are costly, Member States may impose a one time andfor periodic'®®
igtrative charges on the providers of electronic communications networks or
under the general authorisation or to which rights of use (for fand, spectrum
er) have been granted, However, the EECC sets strict conditions on the
of those charges to prevent them {rom raising entry barriers and/or creat-
tion between operators. In order to prevent entry barriers, administrative
an only be compensatory™ and cover the administrative costs borne by
af authorities for the management of the genera! authorisation and the
ase as well as the imposition of sector-specific obligations."”® Member
nay also choose not to apply adminisirative charges to small undertakings
& turnover is below a certain threshold, the activities of which do not reach
jurtl market share or have a very limited territorial scope.'” To avoid distor-
mpetition, the charges must be imposed in an objective, transparent and
nate manner that minimises the additional administrative costs and associ-
harges 200 A fair, simple and transparent criterion to determine charges could
rnover of the operator.®! Charges should be published in an appropriate and
ntly detailed manner, Moreover, the national authorities should publish an
téport showing the total charges collected and the administrative costs
nd, when there is a difference, appropriate adjusiments must be made, for
- by reviewing charges for the following year, 22

Maximum conditions atiached to the general authorisation To alleviate hy
substantial requircments, the EECC provides for a maximum list of conditions
Member States may attach to the general authorisation. This list comprises
general conditions for all the authorisations'®® as well as six additional speci
conditions for the authorisation to provide electronic communications networ
and four other additional specific conditions to provide electronic comniun
tions services {except number—independent interpersonal communications sery
which are not subject to general authorisation}.!*? Those conditions should be
discriminatory, proportionate and transparent.’® Moreover, the obligations wi
may be imposed under the economic symmetric and asymmetric regulatio
because of a universal service designation should be legally separate from (
obligations imposed under the general authorisation but the criteria and proced

istrative charges and other taxes  The rules and limits set by the EECC only
(the charges the wrigger for which is linked to a general authorisation
re. They do not apply to other taxes which have a different trigger such as,

1.13(2). Those obligations are reviewed later in Sections D and E of this chapter.

ers and consumers to benefit from the economies of scale of the internal market” (EECC recital
EECC ant.12(3).
EECC recitat 42.
EECC art.12(4). e
EECC Annex 1 Pt A listing the conditions related to; {1} administrative charges; (2) person
and privacy protection specific to the electronic communications sector; (3) informatis
provided under the notification procedure or required market analysis and for verifying’ co
ance with the conditions or publishing comparative overvicws; (4) enabling legal intercepti
competent national authorities; (5) terms of use for communications from public authorities:
general public for warning the public of imminent threats; (6) terms of use during major dis;
or national emergencies to ensure communications between emergency services and authoriti
access obligations; (8) measures designed to ensure compliance with standards or speciﬁcatioﬂ
(9) transparency obligations to ensure end-te-end connectivity.
91 EECC Annex | Pt B listing the conditions related to: (1) interconnection; {2) must carvy; (3) 11%e4

for the protection of public health against eleciromagnetic fields; (4) maintenance of the mtegn

of public electronic communications networks; {5) security of public networks against unautho

access: and (6) use of shared radio-spectrum, which is not subject to individuat rights of nse:
192 EBCC Annex I Pt C listing the conditions related to: (1) interoperability of services; {2) accessib
ity by end-users of numbexs; (3) specific consumer protection rules; and (4) restrictions in Tefa
to the transmission of illegal and harmful content, :
EECC art. 13(1).

e can be annual: Telefonica v Administracion del Estade (C-284/10) EU:C:2051:513,
18 EREN

1%
18!
19

@ 3

sion v France (C-485/11) BULC:2013:427, para.28. See also Vodafone Malta et al. v Avikat
afief el (C-T1/12) EU:C:2013:431, para.22, noting that those administrative chasges represent
eratmn since, first, they may be levied oaly for the administrative services performed by the
regulatory authorities for electronic communications operators in connection with, inter alia,
ral anthorisation or the grant of a right to use radio frequencies or numbers and, second, they
over the adminisirative costs incurred in providing those services.

art;16(1a). These charges can only cover the administrative costs mentioned in the EECC and
he other administrative costs incurred by the NRA: Vodaforre Onmnite! e.a. (C-228/12 to
12 and C-254/12 to C-258/12) EU:C:2013:495, para.4(,

-art.16(1) in fine and recital 54, For example, in case of the providers of community-based
rks or with a business model which generates very limited revenues even in the case of
cant market penetration, Member States may establish an appropriate de minintis threshotd for
imposition of administrative charges.

r1.16(1b) and recital 54. In Telefénica v Administracion del Estado (C-284/10)
2011:513, para.28, the Court of Justice decided that there must not be an exact cosrelation
the amount of the fee imposed on a chargeable operator and the costs aciually incurred by
Mpetent national authority and relating to that operator for a specific period.

leclltgl 54 and Telefonica v Administracion del Estado (C-284/10) EU:C:2011:513, para31.
art. 16(2).

= &
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2. Access to land
is ultimately borne by the user of such services. 203
of way Providers of electronic communications networks may need ac-
blic or privaie property to install equipment and cables to build their
‘With the general authorisation, the providers have the right to make an
n for the necessary permits 1o install those facilities.?'® However, obtain-
jits for carrying out (,ivil works and/or installing the uetwork facilities may

Minimum list of rights derived from the general authorisations To ensuge
development of the clectronic communications secior and the Digital Single Mar
the EECC not only sets a maximum list of obligations attached to the gen,
authorisation but also a minimum list of rights. All the underiakings subject: {0
general authorisation have the right to (i) start their activities covered ¥
authorisation; and (ii) access the scarce resources necessary for those activities
as land, radio spectrum or numbers.2* In addition, the undertaking providing
electronic communications networks or services o the public have also th
to (i} negotiate interconnection with and, where applicable, obtain access f¢
interconnection from—other providers of publicly available communicatiog
networks and services; and (ii) potentially be designated as a universal sépy
provider.?® The rights granted under the national general authorisation do not
fect the determination of applicable civil or contract law in situations involvin
conflict of laws. 20

ing hrgh speed electronic communications netwmks 22 provide foa more
ncy, more efficient granting procedures and, in some cases, possibilities
_catlon and infrastructure sharing.

parency The EECC requires that ail relevant information on procedures,
s including fees and rights and decisions concerning rights to install facili-
pubhshed and kepf up to date, plOVldlﬂg transparency for all interested
When such information referred is held at ditferent levels of government,
orities should make all reasonable efforts to create a user-friendly overview
e y information.® The BCRD goes even further in requiring that all relevant
concerning the conditions and procedures applicable for granting
for civil works needed with a view to deploying elements of high-speed
mc_communications networks is available via a single information point.>'#

Official declaration To facilitate the exercise of those rights, competent auth
ties should, at the request of an undertaking which has submitted a notification:
a general authorisation, issue within a week of the request a standardised decla
tion confirming the notification and detailing the rights to install facilitics on publj

. . ) . . : ng procedures and conditions The EECC requires that the procedures for
or-private land as well as negotiate and/or obtain access or interconnection, 27 ne p

ights to install facilities on, over or under public or private property are
cfficient, transparent, non-discriminatory and rapid (maximum six months
¢ase of expropriation). Also those procedures should apply the principles
sparency and non-discrimination in attaching conditions to any such rights.*
B RD complements those requirements by providing that that the applicant

Amendments of rights and obligations According to the good regulat
principles, the procedures, conditions and rights concerning general authoris:
tions and rights of use (for land, radio spectrum ot numbering resources) can onl
be amended in objectively justified cases and in a proportionate manner.?® Be
the amendments, a prior notice should be given to the holder of the gen
authorisation or the rights of use unless proposed amendments are minor and havi CCart 15(b),
been agreed with the holder. A public consultation, where the interested parties ki
a sufficient pertod of time to express their views, should also be run. Afterwa
the amendments should be published together with the reasons therefor.2® Smies in the time peuod between appiication and granting of the individuat authousatmn

n.

=

Vodafone Malia et al. v Avukat Generali et al, (C-<71/12) BU:C:2013:431, paras 24 to 25, where
Cowt of Justice decided that an “excise duty” that was not levied on all clectronic telecommunic
tions operaters holding a general authorisation but only on operators proving mobile telephon:
services and that it was calculated as a percentage of the charges paid to those operators by the'y
ers of those services was not an administrative charge but akin to a tax on consumption, Simit
see Telefonica Moviles, Orange Espaiia, Vodafone Espaiia v Tribunal Econdmico-Adminisira
Cenpral (C-119/18 to C-121/18) BU:C:2019:231 and Proximus v Conmune d Enterbeek (€
13) EUC:2015:819, para.22.
4 EECC art. 15(1}.
W5 BECC art.15(2).
6 EECC recital 46, which refers explicitly to Reguiatlon 593/2008 of 17 June 2008 on the law
plicable to contractual obligations [2008] OJ 1.177/6 (Rome I).
207 BECC art. 14, Where appropriate, such declaration may also be issued as an automatic reply foll
ing the notification by the applicant. Such declaration does not by itself constitute enmiement
rights, nor should any rights under the general authorisation or rights of use depend upo
declaration: EECC recital 52.
EECC art.18(1).
EBECC art.18(2).

context of this Directive, a high-speed electronic communications network is defined as a
twork capable of delivering broadband access services at speeds of at least 30 Mbps: BCRD
(3):

art. F02(3) and (4).

SRDart.7(1),

3CC art.43(1). The procedures may differ depending on whether or not the applicant is providing
¢ comnunications network, Before the adoption of the EECC, Member States had to ensure
it permits were granted “without delay’ (art.11{1) Framework Directive). Most of the Member
Statéy had set instructive deadlines in their legislation to ensure that deadlines concerning permits
roperly respected. In the event of a failure by the competent anthorities to meet the deadlines,
& administrative law generally provides safeguards whereby lengthy pracedures could be chal-
ged through the Courts, Member States such as Cyprus, Italy and Greece used a system of tacit
roval for permits for the deployment of fixed networks, while Portugal and Romania use tacit
approval for rights of way. In practice, however, the ouicomes of complex administrative procedures
dtied greatly among the Member States, depending on whether requests for access rights relate to
€ or private property, roads, highways, railways or ports. For example, in Ireland and the United
ingdom, providers faced burdensome negotiations with private landlords, while in Poland, the time
00K to grant permits was being drawn out by an increasing number of court cases. See Commis-

[55]
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& mformation on ongoing and planned civil works related to physical
¢ for which a permit has been granted or requested.??

should be able to submit their application by electronic means via a single in
tion point and that a deciston on the appllcatlon shonld be taken, in pum,lp!e W

four months and compensation should be given otherwise.?% :
wn nd sharing of infrastructures The EECC provides that the opera-

ting from rights of way may have to share elements of their networks???
t0 protect the environment, public health, public security or to meet town
planning objectives. As this obligation is far reaching, it may only be
after a public consuliation, in specific areas where such sharing is neces-
i(l; when justified, against compensation. Moreover, the obligations should
s¢; transparent, non-discriminatory and proportionate.?

Fees for rights to install facilities In addition to administrative charges;2\?

the land resources and be objectively justified, transparent, non-discriminatory
proportionate and take into account the four main EECC objectives.?® As thisp
has direct effect, operators which have paid a fee that they consider too high
not meeting those principles may contest the public anthority deciston 1 tmpo

such fees before a national cowt relying on the EU provision.*?
1ent and operation of small-area wireless access points The deploy-

small-area wireless access points, which support the deployment of 5G
ks. should not be unduly restricted. In particular, such deployment cannot be
yany fee in addition to the administrative charge. Also, the deployment of
‘area wireless access points which comply with the EU harmonised
istics cannot, in principle, be subject to individual town planning permits
dividual prior permits.226

Fees for rights to install facilities and other taxes  The rules and limits set by:th,
EECC only apply to the fees the trigger for which is linked to—and impos
return for—rights to install facilities. In a series of cases opposing the Belg
operators against the Belgian local authorities, which had imposed different ty
of general taxes related to mobile network infrastructures,?® the Court of
clarified that the electronic communications rules and limits do not apply {

the trigger for which is not linked to rights to install facilities.
o 3. Access to radio spectrum
Coordination of civil works The BCRD provides that the network opera
performing directly or indirectly civil works, either fully or partially financed tion  With the development of mobile technologies and services, radio
public means, should meet the reasonable request to coordinate civil work um has become a key asset of the electronic communications sector and, mote
transparent and non-discriminatory terms, made by undertakings providin the digital economy.?”’ However, radio spectrum is scarce and should be
authorised to provide public communications networks with a view to deployi in the most effective and efficient manner. There are two main steps in
elements of high-speed electronic communications networks. To be acceptable -management: (i) the fivst is the allocation of spectrum which consists in
request should not entait any additional costs or impede control over the coordi ng a given radio spectrum band for use by one or mote types of radio com-
tion of the works and be ready to cover part of costs associated with the coor tionis services under specified conditions?; and (ii) the second is the assign-
tion of civil works.22* To make this obligation effective and ensure that the pri spectrum which consists in designating the operators that have the rights

ers of high-speed networks are aware of future civil works, the network operit ecific spectrum bands to off er their SCrvIces. As th? allocation of spectrum
isks of cross-border harmful interference, international and EU coordina-

harmonisation is necessary. The assignment of spectrum raises fewer risks
border externalities but shows possibilities of economies of scale which
o justify EU coordination or harmonisation.

sion Staff Working Document, Implementation of the EU regulatory framework for eiectron
manications SWDE015) 126, p.19. :

26 BCRD art.7(2) to (4). -

27 BRCC art.16 analysed above at para.2-072. art.6(1). Again, exemptions are possible for civil works of insignificant importance: BCRD

218 BECC art.42(1). :

2% Vodafone Espaita v Ayuntantiento de Santa Amalia and Ayuntamienio de Tudela (C-55(11, C— uicts, conduits, masts, manhoies, cabinets, aniennae, towers and other supporting construc-
and C-58/11) EU:C:2012:446, para.38. : sbuildings or entries into buildings.

%0 Such a general tax on establishments, on account of the presence on public or private prope G recital 105, giving the examples of highly congested subsoil or natural barrier needed to be

cellular telephone communication masts, pylons or antennae which are necessary for their acty
which applies regardless of the nature of the establishment and the activity: Provincie Antwerp
Belgacom and Mobistar (C-256/13 and C-264/13) EU:C:2014:2149, paras 36 to 37, a general|
imposed on the owner of free-standing structures, such as transmission pylons or masts intende
support the antennas required for the functioning of the mobile telecommunication networ
de Mons v Base Company (C-346/13) EL:C:2015:649, para.24; a general tax imposed on any n
or legal persons who are proprietors of a right in rem over, or of a right to operate, a mobile tefeph
antenna: Proxinms v Commune d'Etterbeek (C-454/13) EU:C:2015:819, para.29; a gené:
imposed on any natural or legal persons operating mobile telephony network transiission and
tion pylons and/or units: Proximus v Province de Namur (C-517/13) EU:C:2015:820, para.35
BCRD art.5(2). According to the principle of propostionality, exemptions are possible for civil.wo
of insignificant importance: BCRE art.5(5). Also, EBCC art,44(1). :

[56]

art.57. Small-area wireless access point is defined as low-power wireless network access
iipmeént of a small size operating within a small range, using licenced radio spectrum or licence-
radio spectrum or a combination thereof, which may be used as part of a public electronic
Wnications network, which may be equipped with one or more low visiral impact antennae, and
‘dllows wiveless access by users fo electronic communications networks regardless of the
lymg network topology, be it mobile or fixed: EECC art.2¢20).

very good analysis of the role of radio spectrum and the welfare implications of its manage-
 see Cave and Webb, Spectrum Munagement: Using the Afrwaves for Maxinuun Social and
oriifc Benefit (Cambridge, Cambridge University Press, 2015).

€ a11 2(19)

n
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fa} Allocation of radio spectrum the purpose of releasing harmonised radio spectrum for shared use
o subject to individual rights.?

Allocation of spectrum at the international level At the international lev:
allocation of radio frequencies is coordinated within the International Tej;
munication Union (“ITU”).22 In that context, an international treaty, the IT
Regulations, provides for a Table of Frequency Allocations that governs th
radio frequency bands and sets rules for the coordination, notification and reg
tion of frequencies.?* In Europe, the coordination of frequencies is fi
undertaken within the European Conference of Postal and Telecommuni
Administrations (“CEPT™).%% Member States participate and contribute to the
of these international organisations. They may not enter into international ¢
ments which would not be compatible with EU law?32 and should closely co
ate during the whole negetiation process to safeguard the unity of the interng
representation of the EU. .. .

friem Decision  The Radio Spectrum Decision establishes the
o the coordination of Member States’ policy with regard to radio
fuired for electronic communications, but also in other areas such as
'R&D.»7 Under this Decision, the Commission may, under the control
pectrum Committee, adopt appropriate technical implementing
the harmonisation and allocation of radio spectrum.*® For the develop-
ical unpiementmg measures that fall within the remit of CEPT, the
uist issue mandates to CEPT, setting out the tasks to be performed
ad timetable.?® The Commission may directly require the Member
the results of CEPT’s work and set deadlines for their implementa-
mber States.20

(.f:

equency bands  On the basis of the Radio Spectrum Decision, the
on has adopted several decisions related to the harmonisation of the
ands in the EU.>*! Such harmonisation minimises interference, limits
r conflicts, facilitates roaming so that citizens can take equipment across
provides economies of scale for equipment manufacturers, who can
ent knowing that it works throughout the EU.

EU coordination and harmonisation of radio spectrum policy Member
should cooperate with each other and with the Commission in the strategic
ning, coordination and harmonisation of the use of radio spectrum in the E
that end, they should take into consideration, inter alia, the economic, safety, h
public interest, freedom of expression, cultural, scientific, social and tecl
aspects of EU policies, as well as the various interests of radio spectrum usér
munities, with the aim of optimising the use of radio spectrum and avoiding
ful inferference,? In particular, the Member States promote: (i} the coordin
of radio spectrum policy approaches; (i) where apprepriate, the ha:momsatl”
the conditions regarding the availability and efficient use of radio spectrum; an
where appropriate, the harmonisation or coordination of spectram as
pracedures.?™ Such coordination may take place through the Radio Spech um'k
Group (“RSPG™).2

llocated for broadcasting purposes  The existing international arrange-
g 'the UHF band (470-862 MHz) for bload(:'lstmg use were revised
Regional Radio-communication Conference in 2006 (“RRC-06") and
io Conference in 2007 (“WRC-07"). These instruments have al-
¢ in BEurope of part of the UHF band (the 790-862 MHz sub-band)
es, in addition to broadcasting and fixed services,2? In the Radio
¢y Programme, the Buropean Parliament and the Council decided to

The Multiannual Radio Spectrum Policy Programme Member States’ cooi
tion is based on the multiannual Radio Spectrum Policy Programmes, adop
the Evropean Parliament and the Council, which set cut the policy orienta
objectives for the sirategic planning and harmonisation of the use of radio spe

(4} The first programme was established by the Decision 243/2012 of the European
nid of the Council of 14 March 2012 establishing a muitiannual radio spectrum policy
{2012] OJ L81/7. See also Commission Implementing Decision 2013/195 of 23 April
the practical amangements, uniform formats and a methodology in relation to the radio
nfory established by the maltiannual radio spectrum policy programme [2013] OJ
ommission Report of 22 April 2014 on the implementation of the RSPP,

2% One of the three sectors of the ITU is dedicated to radio spectrum management (ITU-R): see
wwwitn. int/ITU-R [Accessed 10 September 2019).
3¢ The ITU Radio Regulations are raviewed at the World Radiocommunications Conferences {
and at the Regional Radiocommunication Conference (“RRC™), under the auspices of the lT
WRC is an international forum in which member countsies meet to revise the ITU Radio R
tions setting the allocation of frequencies for over 40 radio communications services a
ing the technical, operational and regulatory conditions for the use of the radio frequency: §pe
and satellite orbits, The WRC is held every two to three years, with the purpose of e
consensus on changes to the Radio Regulations.
CEPT comprises 46 Buropeas countries, including all Member States, Within CEPT, the Elg
Comumunications Committee develop policies on electronic communications activities ina Eii
context, seis plans to harmonise the efficient use of the vadio spectrum, satellite orbits and
ing resources within Burope and develops European positions in the WRC process. A Eu
Radioconununications Office (ERQ} was created to support the work of the BCC: see
wwwLcepr.org [Accessed 10 September 2019] and Jip://vww.ero.dk [ Accessed 10 Septembe;
32 A11.219(4) TFEU and Radio Spectrum Decision recitaj 19, e
2 BECC artd(l),
3 EECC art.4(2).
5 EBCC art.4(3), On the RSPG, see para,2-052.

[58]

Decision art. 1(1). The Radio Spectrum Decision also deals with the allocation of
for purposes ather than electronic communications and therefore has a broader scope
CC. For the purpose of this Decision, radio spectrum includes radio waves in frequen-
.9 kHz and 3000 GHz: Radio Spectrum Decision ait.2.

rum Decision art.4(1).

m Decision ait.4(2).

pectriim Decision art.4(3). If the Commission, or any of the Member States, considers
k.to be unsatisfactory, the Commission can itself adopt particular decisions to be ap-
ber States into national law: Radio Spectrum Decision art.4(4).

ple; the Commission Decision amending Decision 2009/766/EC on the harmonisation of
z:and 1800 MHz frequency bands for terrestrial systems capable of providing pan-
tronic communications services in the Community as regards relevant technical condi-
e Internet of Things [2018] OJ 1.105/27 and the Commission Decision on the harmonisa-
dio:spectrum for use by short-range devices within the 874-876 and 915-921 MHz
ids [2018] OJ L.257/57, The list of decisions is available at hitps:#ec.europa.en/digital-
eifenmews/radio-spectrum-decisions [Accessed 10 September 2019].

dio: Regulations and, at the Furopean regional level, the GEOS agrecment enable mobile
erate anywhere in the 470-862 MHz frequency range, subject {o bilateral agreement

[59]
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mandate the opening up of the 800 MHz band throughout the EUL2 The C
sion advocated also for a coordinated release of 694-790 MHz (700 M
frequency band while accommodating the specific needs of broadcasting se
distribution.® The International Telecommunication Union’s Radio Regul;
adopted subsequently by the World Radio-communication Conference in
provided for the allocation of the 700 MHz frequency band to both broade
and mobile services on a co-primary basis.?s Accordingly, the European P
ment and Council adopted a decision® requiring Member States to facilita
use of the 700 MHz frequency band for terrestrial wireless broadband elec
communications services. Member States had to adopt coherent national ro
covering activities and timescales for frequency re-planning, technical dej
ments for network and end-user equipment, coexistence between radio ang
radio equipment, existing and new authorisation regimes, mechanisms to
harmfui interference with spectrum users in adjacent bands and informatioti on
possibility of compensation for migration costs, where such costs would ari
order to avoid, inter alia, costs for end users or broadcasters.

opt:a decision preventing the Member States involved from using the
diradio spectrum in their territories in order {0 resoive the issue.*?

fandardisation Radio spectrum coordination and harmonisation are
v to equipment regulation supporied by standardisation, hence they
gordinated closely together to meet their joint objectives effectively.
‘Beiween the content and timing of mandates to CEPT under Radio
ision and requests to standardisation bodies, such as the Burcpean
utiications Standards Institute, facilitates the introduction of future
d support radio spectrum sharing opportunities.

(b) Principles of radio spectrum management

ianagement Member States should ensure the effective manage-
pectrum for electronic communications networks and services in
ories taking into account that radio spectrum is a public good that has an
ial, cultural and economic value. Thus, national competent authori-
Id issu¢ general authorisations and grant rights of use on the basis of objec-
fit; pro-competitive, non-discriminatory and proportionate! criteria.
- Member States should implement the principles of technology and

Allocation of spectrum at the National level At national level, Member.
establish, in coordination with neighbouring countries, a National Frequen
location Plan which sets out what radio services can use which frequency ban,
under which conditions. This national plan should follow the harmoni
measures decided at the EU level. However, in the case of a national or regi
{ack of market demand for the use of a band in the harmonised radio spectr
national or regional level, Member States may allow an alternative use of all
of that band, provided that it takes due account of the long-term availability:
of such a band in the EU and the economies of scale for equipment resulting
using the harmonised radio spectrum in the EU. Moreover, such alternative us
not prevent or hinder the availability or the use of such a band in other M
States. 7

newtrality  The principle of technology neutrality means that all types
v iised for the provision of electronic communications networks or
shonld be allowed to be used in the radio spectrum declared available for
ymimunications services in the National Frequency Allocation Plan.
some exceptions are possible to avoid harmful interference,3 protect
against electromagnetic fields, ensure technical quality of service,
misation of radio spectrum sharing, safeguard efficient use of radio
nsure the fulfilment of general interest objectives. In those cases, the
to the technology neutrality should be necessary, proportionate and non-

. : iy 254
Cross-border coordination Member States should cooperate with eac Loty

and where appropriate with the good offices of the RSPG, to alleviate any.
tive effects of their national spectrum management to the other Member Sta
resolve any cross-border harmful interference.?® When cross-border ha
interference remains unresolved, the Commission may, taking the utmost ac
of the RSPG opinion and after the positive opinion of the Communication

urrality  The principle of service neutrality means that all types of
inimunications services should be allowed to be provided in all the
trum bands available for electronic communications services in the
quency Allocation Plan. Again, restrictions are possible to protect
'est ohjectives such as safety of life, the promotion of social, regional
“cohesion, the avoidance of inefficient use of radio spectrum or the
f cultural and linguistic diversity and media pluralism (for example, the

between the couatries that might be affected in order to avoid harmful interference.
Commission Decision 2010/267 on harmonised techaical conditions of use in the 790~
frequency band for terrestrial systems capable of providing electronic commanications s
the Buropean Union [2010] OJ L117/95, .
¢+ Comunission Communication “A Digital Single Market Strategy foa Ewrope” [2015], p. lU Ml |
5 Only the 470-694 MHz (“sub-700 MHz") frequency band remains exclusively allocatéed mplé, a measure which would lead to operators already present on the market being as-
broadcasting services on a primary basis and to wircless audio PMSE use on a secondary b niumber of digital radio frequencies which is greater than the nwmber that is sufficient to
Decision 2017/899 of the Burepean Parliament and of the Council of §7 May 2017 on the tinuity of their television output goes beyond what is necessary to achicve that objec-
the 470-790 MHz frequency band in the Union {2017] OJ 1.138/131. thiis, is disproportionate: Persidera v Autoritd per le Garanzie nelle Comunicazioni and
EECC art.45(3). ‘delly Sviluppo Economico delle Infrastrutture e dei Trasporti (C-112/16) BU:C:2017:597,
EECC art.28(1) and {2), Harmful interference is defined as interference which endan
functioning of a radio navigation service or of other safety services or which otherwise’ serig
degrades, obstructs or repeatedly interrupts a radio communications service aperating inacc
ance with the applicable international, Union or national regulations: EECC art,2(20).
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e by imposing emission masks and power levels.
5(4) and more generally, art.3(4c).

[61]

2-094

2095

2-096

2-097




2-099

2-100

" Availability of information regarding spectrnm use Member Stat

Tae Recuration o ELECTRONIC CoMMUNICATIONS NETWORKS AND SERVICES Ruies GOVERNING M aRKET ENTRY

provisien of radio and televisien broadcasting services).?¥ Member States
regularly review the necessity of the restrictions and make the outcome py
Exceptions to the principle of service neutrality should not resull in certain se

having exclusive use of particular f1equenc1cs but should rather grant them pg
ity, so that other services may coexist in the same frequency band.2%

ghts of use procedure applies.?®® In particular, the eligibility criteria
et.those conditions, reflect the obligations to be attached to such rights
& set out in advance. The competent authority should then assess those
1 the basis of all the necessary information and provide a duly reasoned
concludes that an applicant does not possess the required ability.?™ The
tiould take the decision, which should be public as soon as possible after
pt of the complete application (and within six weeks in the case of radio
ideclared available for electronic communications services in the National
Tlocation Plan).26s

ensure that their national radio frequency allocation plans and informatii
procedures, conditions including the fees and the rights concerning (he use of ¢
spectrum are published in order to ensure the coordination and/or harmonisatig
spectrum policy approaches in the EU.2¥ A single information database, presen
in a harmonised format, has therefore been developed to alfow easy acces
spectrum information throughout the EU 258 :

o4 in case of limited number of rights of use If a Member State
jat the number of rights of use for radio spectrum needs to be limited to
i efficient use of such scarce resources and justified on the basis of the other
by the EECC, those limited rights should be granted through competi-
kias auction) or comparative (such as beauty contest) selection procedures.

p1ocedu1es may only aim at promoting efficient use of the flequencms

ion and innovation and network coverage and quality of service.?® The
¢y should use selection criteria which are objective, transparent, non-
ratory and proportionate.®” In those cases, the selection procedure should
hed with its reasons and applications for rights of use should be invited.%#
{iine for the authority to take its decision may be extended beyond the
‘deadline of six weeks for as long as necessary to make the procedures fair,
le; open and fransparent but could not be fonger than eight months.2% If
bse conditions are met and the rights of use are granted on an objective and
lisctiminatory basis, the rightholder cannot be considered as enjoying special
hs prohibited by the Competition Directive.”™

(c) Assignment of radio spectrum: national procedures

Least restrictive regime for authorisation to use radio spectrum Mem
States should choose the most appropriate regime for authorising the use of ra
spectrum, taking account of (i) the specific characteristics of the radio spectr
concerned and the need to safeguard its efficient use; (i) the needs to ensure
technical quality of communications or service and the protection against har
interference;*™ (jii) the objectives of general interest; and (iv) where appropri
the development of reliable conditions for radio spectrum sharing. On that by
Member States should facilitate the use of radio spectrum under general author
tions and limit the glantmg of individual ughts of use to sifuations where such 1
are necessary to maximise efficient use in light of demand.2® Member States
even limit the number of rights of use to be granted if this is necessary to éns
an efficient use of the spectrum, maximise users’ benefits and facili
competition.?® Where appropriate, general authorisations and individual rights
use may be combined. Member States should also facilitate the shared use of ra
spectrum on conditions which facilitate efficient use, competition and innovatio

ures and competition The procedures {o grant (and also to amend or
he rights of use for radio spectrum should promote effective competition
oid: distortions of competition in the internal market.?”! For instance, the
_or the other competent authorities upon the NRAs’ advice-—may introduce
m foors or caps and limit the amount of spectrum bands available to a single
o or reserve certain bands to new entrants attaching access conditions.*”?
powerful market design decisions should be based on objective and forward-
. assessment of the market competitive conditions and on their likely ef-

Granting procedures for the rights of use If a Member State decides that righ
of use for radio specirum are necessary to ensure an efficient use of such sca
resources and justified on the basis of the other criteria set by the EECC

55 EBCC art.45(5).
6 BECC recital EES. , e CE art.48(4).
237 Radio Spectrum Decision art.5, : frt48(6). Extension is possible in case of unresolved cross-border coordination issues or the
8 Commission Decision 2007/344 on harmonised availability of information regarding spectriim mplexity of the technical migration of existing users in the spectrum band concerned: EECC
within the Community [2007] OF L.129/67. The EROQ Frequency Information System (“EFIS") 534y
been established as the single inforination point and national authorities ave required 1o uplo
relevant information regarding spectrum use to this database, which is publicly available: see m
whnwefis.dk [Accessed 10 September 2019},
9 In that regard, Member States should take account of technological solutions for managing tarm [
ful interference in order to impose the least onerous authorisation regime possible. o BECC art. 55(6).
20 EECC arts 46(1) and 48(1). See RSPG Report on Efficient Awards and Efficient Use of Spectr art.55(3) and (4).
RSPG16-004 with a comprehensive analysis of different types of awards, discusses trends and | i
practices, as well as BEREC Report on practices on spectrum authorization and award proceduf
and on coverage obligations with a view to considering their suitability 1o 5G, BoR(18) 235;
EECC art.55(1).
EECC art.46(2).

C‘_art.55(2). In Ewrepa Wy and Persidera v Autorita per le Garanzie nelle Comunicazioni et
-560/13) EU:C:2017:593, para, 74, the Court of Justice considered that the number of avail-
g Tadio frequencies resulting from the digital dividend may be limited due to the risk of

hpetition Directive art.4, Conmission v Bulgaria {C-376/13) BU:C:2015:266, para, 120,
CC art.52(1). The Competition Directive art.4(2) also requires that the selection procedure is
Signed in a way that allows effective competition between operators.
CC art. 52(2).
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fects on private investmenti, in particular for network roll-ont.? Moreov
should be justified and not go beyond what is necessary.?™ '
Derogation regime in favour of broadcasters  An exception to the requireme
those open procedures apply in favour of the providers of radio or televi
broadcast content services, when this is necessary to achieve a general int
objective. However, the granting procedure should remain objective, transpa
non-discriminatory and proportionate.” Once granted, the concerned rights g|
may be considered as being granted intuitu personac and Member States
prohibit the transfer or lease to other undertakings of individual rights of ug
radio spectrum.?® An obligation to use the assigned frequency band for the p
ston of specific audiovisual services may also be attached.?”

Maximum conditions attached to individual rights of use for radio sp
trum The EECC provides for a list of maximum 10 conditions that may b
tached to rights of use for radio spectrum which apply in addition to the gen
authorisation conditions.?”® Those conditions should ensure optimal and the 1
effective and efficient use of radio spectrum. They should be non-discrimina
proportionate and transparent.?’® In that regard, authorities may impose a lev
use to atleviate spectrum hoarding. Moreover, the national competent author
should specity in advance the criteria for the assessment of the fulfilment of
conditions and the parameters which, if they are not met, would justify
withdrawal of the rights of use or other sanctions, 2%

Spectrum and infrastructure sharing  To promote network coverage and in comp
ance with competition law, the conditions of spectrum use should not pr
spectrunt sharing and may provide for infrastructure sharing, national 10ammg 4
cess agreement and joint roil-out of infrastructures.?!

P

EECC art.52(2) in fine.
I Commission v Bulgarie (C-376/13) BU:C;2015:266, para.73, the Court of Justice coidei
Bulgaria for having excluded all the broadcasters for the assignment of some radio spectrum s
exclusion was not proportionate. -
EECC recital 125,

EECC art.51(1), second subparagraph.
EECC art 45(5d) and Annex I Pt D point 1. At the stage of frequency atfocation, Member States
restrict the application of the principles of technology and service neutsality, by reservirig
frequency bands for certain technologies uses, e.g. to promote cultural and linguistic c!we:snty
media pluralism.
EECC arts 13(1) and 47(1) and Annex I Pt D listing conditions related to: (1) obligation to I
a service or to use a type of technology, including coverage and quality requirements; {2} effécti
and efficient use of radio spectrum; {3) technical and operational conditions that are necessary
the avoidance of harmful interference and for the limitation of exposure of the general pu
electromagnetic fields where they are different from those contained in a general anthorisatio
maximum duration; (5) transfer of rights; (6) usage fees; (7) commitments made during th
tien procedure; (8) obligations to pool or share radio spectrum or allow access to radio spectru
other users; (9) obligations under international agreements; and (10) 0b11ga!mns specific to:
experimental use of radio spectrum bands, In particular, Member States may impose condition
ing to the effective and efficient use of frequencies with the aim to preclude spectrimm hoardin
set out strict deadlines for the effective exploitation of rights of use by the holder.
BECC arts 13(1) and 47(1).

EECC art.47(1) and, more generally, EECC art.30.

BECC art.47(2). For an overview of mobile infrastructure sharing arrangements, see BEREC Réji
of 14 June 2018 on infrasiructure sharing, BoR(18)116, :
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ghts of use of radio spectrum  In addition to administrative charges,?s?
imposed for the rights to use frequencies because, as observed by the
stice, those rights give their holders an advantage by enabling them to
ficant economic gains.?® The BECC sets principles and criteria with
iber States must comply with in determining the amount of the fees but
ovide a specific method for determining the amount of such fees.?® The
1d ensure the optimal and efficient assignment and use of the frequen-
ing by: (i) setting reserve prices as minimum fees by having regard to

f those rights in their possible alternative uses; (ii) taking into account
ailed by conditions attached to those rights; and (iii) linking payment ar-
ents to the actual availability for use of the frequencies.?’ Those fees should
objectively justified, transparent, non-discriminatory,? proportionate in
o their intended purpose®? and take into account the four main EECC
/s, including the promotion of very high capacity network.?s® According to
f Justice, the fees must be set at an appropriate level to reflect inter alia
f the use of the radio spectrum, which requires taking into account the
ic and technical situation of the market concerned.? Those principles and
are met i the fees result from an auction process.”® Contrary to adiministra-

tt:16, analysed at para.2-072,
_ni a Mdviles Fspaiia v Administracion del Estado (C-85/10) BU:C:2011:141, para.27;
(:om, Mobistar, KPN Group Belgium v Etat belge (C-375/11) BU:C:2013:185, para.50.
Medviles Espaiia v Administraci ron del Estado (C-85/10y BU:C:2011:141, para.25;
wit; Mobisiar, KPN Group Belgium v Etat belge (C-375/11) BU:C:2013:185, para.49.
“arkd2(2). The Court of Justice decided that the analogous provision under the previous regula-
ra ework had direct effect: Vodafone Espaiia v Ayuntamiento de Santa Amalia and
nfo de Tudela (C-55/11, C-57/11 and C-58/11) BU:C:2012:446, para.38. In Ewrepa Way
ersidera v Autoritd per le Garanzie nelle Comunicazioni er al. (C-560/15) EU:C:20E7:593,
'the Court of Justice cautioned agaiast a reserve fee set at a level which impedes the access
“aperators to the market.
elefonica Moviles Espania v Administracion del Extadoe (C-85/10) EUIC:2011:141, para.31, the
{ Justice decided that Member States could not, in principle, apply different charges to
itz operators for the use of scarce resources whose values appear to be equivalent in
terms. However, in the same case (see para.34), the Court also allowed distinction between,
ofie hand, the digital or analogue technology used and, on the other hand, within each technol-
different uses which are made of it, so that equality of opportunity is secured as between
economic operators, Such differentiation was also accepted in Europa Way and Persidera
ta per le Garanzie nelle Comunicazioni et al. (C-560/15) EU:C:2017:593, para.71.
the fees for rights of use for radio frequencies consist entisely or partly of a one-off amount,
avitent arrangements should ensure that such fees do not in practice lead to selection on the basis
riteria unrelated to the objective of ensuring optimal use of radio frequencies: EECC recital £00.
art.42(1) and recital 102: arcangements for the payvinent of the fees for rights of use for radio
striim should be linked with the actual availability of the resource in a manner that supports the
simients necessary (o promote infrastructure development and the provision of related services.
efditice Moviles Espaila v Administracion del Estado (C-85/10) BU:C:2011:141, para.28. In that
he Court of Justice noted that an excessive fee is likely to discourage the use of spectrum
by resulting in its underutilisation, while a too low charge risks undermining the efficiency of
spectrum use (see para,29). In the same case, the Court also decided that Member States can
Teiise, even significantly, the fee payable for a particular technology in response to both techni-
d economic developments on the market for telecommunications services, but leaving
hanged the charge for another technology, provided that the different amounts imposed reflect
respective economic values of the uses made of the scarce reseurce at issue (sce para.35).
cam, Mobistar, KPN Group Belgim v Etai belge (C-375/11) BU:C:2013:185, para.52; Furopa
nid Persidera v Autoritii per le Guranzie nelle Conunicazioni et al. (C-560/15) BU:C:2017:593,
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rum unless they were granted free of charge or assigned for
298 This transfer or lease should be authorised if the original condi-
&d to the righis of use are maintained® and may only be prohibited
sa clear risk that the new holder is unable to meet the original condi-

whatsoever. 29!

Duration of rights of use To ensure sufficient legal stability for investors'w
often have {o carry out important and long-term investments, the rights of y
radio spectrum should be unlimited or for a period which is appropriate for
ficient use of the f:equencies competition and innovation as well as network
age and quality of service, including allowing for investment am(nmatm__
Regarding spectrum bands used for wireless broadband services for w
harmonised conditions have been set at EU level, the duration of the rights sho
in principle, be at least 20 years, with a first petiod of at least 15 years and & qu
automatic extension for the remaining of the period 3

fale spectrum uadmg, 1he transfer procedure should be the least onerous
the competent authorities should consider any request (o adapt the
is attached fo the original individual authorisation, for example to parti-
saggregate the spectrum concerned.™

ont or withdrawal of rights To ensure regulatory predictability and
ghtholde;s against regulalory hold-up, the EECC sels strict conditions to
i+ withdraw the rights of use for radio spectrum before the expiry of the
i which they were granted: (i) those rights of use may be restricted or
n'if the attached obligations are not respected by the rightholder;*? and
miy also be restricted or withdrawn when justified by the need to ensure
“and efficient use of radio spectrum or to implement technical EU
ation measures adopted under the Radio Spectrum Decision.*” To do so,
.dures should be clearly defined, established in advance and based on the
es of proportionality and non-discrimination. A public consultation should
‘and, when appropriate, the rightholders should be compensated.

Renewal of rights of use  In a timely manner, before the expiration of the i
of use, the national competent authority should, on its own initiative or at thereq
of the rightholder, decide on the renewal of the individual rights of use and its e
and conditions,® In taking such a decision, the authorities should consider the
main general EECC objectives as well as the specific objectives of the'ia
spectrum management (in particular, the efficient use of spectrum, the comi
tion developments or the need to avoid severe service disruption) as well as th
harmonisation measures.®s If the renewal is about rights of use whose num
limited, the competent authorities should run a public consultation before takln

decision. 26 d). Assignment of radio spectrum: internal market procedures

mised assignment of radio spectrum  H several Member States agree on
mmon selection procedure with the same attached conditions, they cannot
iy additional conditions on the undertakings that have been selected on
asis of the common procedure.? However, this new provision of the EECC
ifed practical impact because there is no effective procedure to agree at EU
n siich common selection and assignment procedures. 2%

Spectrum trading Allowing trading or leasing of frequencies, combine

flexibility in the use of spectrum, contribute to spectrum efficiency. This appro
gives market participants freedom to decide how spectrum should be used a
therefore, creates incentives for rightholders to use their spectrum for the highe:
valued uses demanded by the market. Furthermore, it lowers entry barriers by ma
ing it possible for new entrants to acquire rights to use spectrum from otk
undertakings. Finally, new technologies could be deployed in pace with technolog
cal developments and thereby stimulate innovation. For all those reasons, the Rads
Spectrum Policy Programme had already obliged Member States to allow spectrur
trading in several bands.?®’ The EECC generalises this obligation and allow;
undertakings to transfer or lease to other undertakings individual rights of use fo

sed assignment through legislation  The establishment of an EU-wide as-
t procedure may require a specific law adopted by the Buropean Parlia-
nd the Council under the internal marker rules, Until now, this heavy
¢ has only been used in one case: the selection and authorisation of systems
ding Mobile Satellite Services (“MS8"),%07 This MSS Decision provides for
¢.comparative selection process, organised by the Commission in coopera-

M Telefdnica Mdviles Espafia v Administracion del Esiade (C-85/10) EU:C:2011:141, para.3
Belgacom, Mabista, KPN Group Belgiunt v Etat belge (C-375/11) EU:C:2013:185, para. 45, Th R
EECC suggests that it should be possible, for example, to nse such fees to finance activi Cart,51(1),

national regulatory and other competent anthorities that cannot be covered by administrative charg__ Cart.51(3). If the use of the spectrum band concemed has bEEE’l harmonised at the EU iev?l
BECC recital 100. 3 der the Radio Spectrum Decision, a transfer or lease must not result in a change of vse of that radio
2 BECC art 49(1). quency: EECC art.51(2) in fine.

29

&

EECC ar{,49(2). Exceptions to the 20 years minimum rule are possible inter alia for lim : BECC arts 51(3) and 52(2d).
geographical areas, where access to high-speed networks is severely deficient or absent, spéti BECC ant.51(3).

short-term projects or experimental use: EECC art.49(3), Adjustments are also possible to en BECC arts 19(1) and 30.

the simultancous expiry of the duration of rights in one or several bands: EECC art.48(4). - EECC art.19(2).

BEECC art.50(1) and (4). A renewal assessment done at the request of the rightholder cannot be'd BECC art. 19(4).

eatlier than five years prior to explry of the duration of the rights concerned. The conchuon
tached to the venewals cannot give undue advantages to existing holders: EECC art.47(1).
EECC art.50(2).

EECC art.50(3). _
Decision 243/2012 establishing a multiannual radio spectrum policy programme, art. 6(8). The bant
were the 800 MHz, 900 MHz, 1800 MHz, 2 GHz, 2.6 GHz and 3.4-3.8 GHz. .

[66]
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Radio Spectrum Decision does not cover authorisation procedures: see recital 11,

sion 626/2008 of the European Parliament and of the Council of 30 June 2008 on the selection
uthorisation of systems providing mobile satellite services (MSS) [2008] OJ L172/1%. As a
t of the comparative selection precedure provided for in this Decision, two providers (Emnarsat
fenitires Limited and Solaris Mobile Limited) were selected: see Commission Decision 2009/449
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to gran! individual rights of use for radio spectrum. For instance, they
e on a common schedule, comunon conditions and procedures for the
d the granting of right of use, or commeon or comparable conditions to
+i to-the individual rights of use, inter alia allowing users to be assigned
dio spectrum blocks. 5

tion with the Member States, to select the operaiors of mobile satellite §
authorised to use these bands. However, even in that case, individual aiithg
tions had to be sought by the two selected operators for the satellite compg
their service® and for the ground-based stations’® in order to improve the
ability of MSS in geographical areas within the footprint of the system’s g
lite(s) where communications with one or more space slations cannot be eng
with the required quality. Moreover, in order to avoid inconsistent enforcer
these national authorisations, the Commission adopted a Decision on modali
coordinated application of the rules on enforcement.3!® This Decision se
coordinated approach to decide on potential breaches of the commeo
authorisations conditions as well as to ensure consistent remedies and sanctig
one authorising Member State notifies such alleged breaches to the Commj

1 timing of assignments In particular, Member States may agree on  2-113
ates by which the use of specific harmonised radio spectrum has to be

f the spectrum bands bave been harmonised at the EU level, Member

{o allow the use of that radio spectrum, as scon as possible and at the

onths after the adoption of that harmonisation measure unless a delay

.by geneml interest reasons, unresolved cross-border coordination is-

ing in harmful interference or force majeure.’!?

2-111  Harmonised assignment through soft-law A less ambitious approach wag
lowed for the assignment of right of use for Mobile Communications on boaj
Aircrafts (“MCA”)*!! and on board of sea Vessels (“MCV”).32 In those cases
Commission adopted Recommendations promoting the use of general at
tions and the mutual recognition of authorisations granted in other Member St
i.e. not making the use of the relevant spectrum in their territory subject to an;
ditional authorisation. These Recommendations were issued in parallel wijj
adoption of Implementing Decisions to harmonise the relevant spectrum band
their usage conditions.’"? Similarly, regarding the deployment of 5G m
networks, the Commission can request the RSPG to issue an opinion recomnimny
ing the most appropriate authorisation regimes for the use of radio spectrum
bands concerned. On that basis, the Commission may address a recommendati
with a view to pmmotmg a consistent approach in the Union with 1ega1ci (¢
authorisation regimes for the use of that band.?

¢ case of 5G frequency bands  Given the particular importance for the  2-114
iy and society of the rapid roll-out of 5G technology, Member States
December 2020 (i) reorganise and allow the use of sufficiently large
the 3.4-3.8 GHz band; and (ii) allow the use of at least 1 GHz of the
GHz band, provided that there is clear evidence of market demand and
1ice of significant constraints for migration of existing users or band

view on the national assignment procedure and conditions Where the  2-115
ve or comparative selection procedure concerns harmonised radio
‘a'hational competent authority must inform the RSPG and may ask for
eview to be done by the authorities of the other Member States.*!? In
al circumstances and on the basis of criteria which are objective and
in:advance, the RSPG may decide on its own initiative to launch a peer
In those cases, the RSPG convenes a Peer Review Forum in order to
and exchange views on the Member State’s draft measures. The national
xplains how its draft measure ensures effective and efficient use of radio
and stable and predictable investment conditions in electronic com-
nis networks as well as promotes the development of the infernal market,
~border provision of services, as well as competition, and maximises the
for the consumer.?! At the request of the national authority concerned, the
adopt a report or even a non-binding opinion on the draft measure 2

2-112  Joint authorisation process Member States may also establish jointly the ¢
mon aspects of an authorisation process or, going further, conduct jointly the s

on the selection of operators of pan-Buropean systems providing mobile satellite services (MS§]
[2009] OJ L149/65.
38 MSS Decision aet.7.2 lists certain common conditions that Member States must attach to
to use the specific radio frequency and the rvight to operate a mobile satellite system, incl
launch of continuous commercial MSS within 24 months of the selection.
0% MSS Decision art.8 provides that Member States shall ensure that their competent aythor
to the selected operators the authorisations necessary for the provision of complementary: gr
components, It also lists several common conditions that must be attached to such national
authorisations, including certain operational requirements and the duration of authorisation
310 Comumission Decision 2011/667 on modalities for coordinated application of the rules oii et
ment with regard to mobile satelbite services [2011] OJ L265/25.
Commission Recommendation 2008/295 of 7 April 2008 on authorisation of mobile conmiini
tion services on aircraft (MCA services) in the Buropean Community [2008] OF L98/19,
32 Commission Recommendation 2010/167 of 19 March 2010 on the authorisaticn of systeri o
mobile communication services on board vessels (MCV services) {20801 O [L72/42, See in parti arti37.
points 7 and 8. : ait.53(1).
The initial decisions were subsequently amended. The decisions currently in force are the Coi art, 53(2) to (3).
sion Decision 2016/2317 amending Decision 2008/294 and Implementing Decision 2013/6 :
order to simplify the operation of mobile communications on board aircraft (MCA servicés)
Union [2016] OF L345/67 and the Commission Decision 2017/191 amending Decision 2010
in order to introduce new technologies and frequency bands for mobile communication sefvic
board vessels (MCV services) in the Buropean Union [2017] OJ L29/63.
EECC art.45(2).

{e) Unlicensed spectrum

n of radio local area networks and wi-fi The EU may designate  2-116
quencies as being licence exempt to promote their use.” This is the case

1 o local area networks (“RLAN’") which are low-power wireless access

31

[}

art.35(2) and (3,

art.35(4).

.35(7) and (9).

N LAN systems may use the 2.4 GHz and 5 GHz bands, without requiring individual

(691
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syslems operafing within a small range with a low risk of interference wi
such systems deployed in close proximity by other users.3* RLLANs encompg;
comununications systems, such as wi-fi networks, that have been impleinen;
an extension (or an alternative) to a wired local area network within a biilg
a wider area, such as an airport. RLANSs not only increase access to the intert
end-users but also allow for mobile traffic off-loading by mobile operators?
is complementary to 5G technology.? To promote those RLAN, the provis
access through RL.ANSs to a public electronic communications network and
of the harmonised radio spectrum for that provision could only be subject to
authorisation and could not be subject to specific rights of use.?” The provi
the RLAN is not liable for the information transmitted if it does not (i) initiz
transmission; (ii) select the receiver of the transmission; and (iii) select or i
the information contained in the transmission.’28 Competent authorities
prevent providers of public electronic communications networks and service,
low access to their networks through RLANSs located at an end-user’s premi
those end-users agree.” Those authorities may neither prevent the end-user

services provided on those premises, !

National numbering plan: availability of numbering resources Th '
ability of sufficient individual phone numbers is essential for the functioning o
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iunications sector, Member States must, therefore, ensure the provi-
& mumbers and numbering ranges for all publicly available electronic
oy services.?? Moreover, in light of the increasing relevance of
wirious Internet of Things (“IoT”) services, competent authorities may
ribers to undertakings other than providers of electronic communica-
arks or services which can manage the numbering resources, as long as
umbering resources are made available to satisfy current and foresee-
lémand for communications scrvices.® Member States must ensure that
numbering plans are published, subject only to limitations imposed on
ds of national security. ™

numbering resources The competent authorities should manage the
ering plans in a manner that gives equal treatment to all providers of
{able electronic communications services and other undertakings
get numbers. In particular, the undertakings which have received
fiot discriminate against other providers of electronic communica-

allowing access, reciprocally or otherwise, to their RLANSs by other end-user ices as regards the numbering resources used to give access to their
Finally, those authorities may not unduly restrict the provision of access to RE, lso, Member States should ensure that the “00” code is the standard
to the public by public sector bodies or in public spaces close to premises nal access code. They may also agree to share a common numbering plan
cupred by such public sector bodies, when that provision is ancillary to the pecific categories of numbers. >

g resources with extraterritorial use in the EU  Member States must
-availability of a range of non-geographic numbers which may be used
srovision of electronic communications services other than interpersonal
ications services throughout the EU in order to effectively suppoit the free
ent of goods, services and persons within the Union.?? Undertakings
rom such rights of extraterritorial use of numbers have to comply with
nt consumer protection rules and other number-related rules applicable in
r State where those nuimbers are used. The national competent authori-

4. Access to numbering resources

{a) Numbers management
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ie. Member State assigning the numbers ensure such compliance, includ-
ans of conditions attached to rights of use, and act on the request of the
country where the number is actually used. However, this is without
¢ to the enforcement powers of the national authorities of the country of use.
egard BEREC assists the national authorities in coordinating their activi-
nsure the efficient management of those numbering resources with a right
itorial use within the EU and establishes a database with those numbers,

authorisations: Commission Decision 2005/5E3 of 11 July 2005 on the harmenised use'o'f_
spectrum in the 5 GHz frequency band for the implementation of wircless access systems’ :n
ing radio local arca networks (WAS/RLANSs) {2005] OIL187/22 art. 1.
EECC art.2(24).

A study from 2013 estimated that delivering all the RLAN data {raffic in the EU via moblle n
wouid have required additional infrastructure investments of € 260bn to cope with the proj
demand: Study on the “Impact of traffic off-loading and related technological trends on the dei
for wireless broadband spectrum”, WIK/Aegis, Impact of traffic offfeading and related tech o
cal trends on the demand for wireless broadband spectrum, Study for the European Commissi
2013,
Commission Decision 2007/90 amending Decision 2005/513 on the harmonised use of rad
spcct; um in the 5 GHz frequency band for the implementation of Wireless Access Systems i in
ing Radio Local Area Networks (WAS/RLANSs) [2007] OF L41/10.
EECC art.56(1), This is complemented by Regulation 2017/1953 of the Euvropean Parlinmen
of the Council of 25 October 2017 amending Regulations 1316/2013 and 283/2014 as regards
promotion of internet connectivity in local commugnities [2017] OJ L286/1 provides ﬁn'mmal
port for local communities to deploy public wi-fi networks,
EECC art.56(2) refers to art.12 of the E-Commerce Directive, which covers only services nof
provided for remuneration—in contrast, the BECC extends its liability regime to all provision
WLANSs, See also Tobias Mc Fadden v Sony Music Entertainnient Germany (C-484/]
EU;C:2016:689.
EECC art.56(3). The net neutrality rules of the Open Internal Regulation are also appltcab
RLAN: EECC at.56(4),
EECC art.56(5).

EECC art.56(6).

rmonisation of specific numbers Member States must also support the
sation of specific numbers o numbering ranges withia the EU to promote

art.93(2). Also BEREC Guidelines of 14 June 2019 on common criteria for the assessment
¢ ability to manage numbering resources by undertakings other than providers of electronic com-
ications networks or services and of the risk of exhaustion of numbering resources if numbers
assigned to such undertakings, BoR(19)114, The granting of rights of use for numbering
ylirces to such undertakings may be suspended if it is demonstrated that there is a risk of exhaus-
numbering resonrces.

art.93(7).

art.93(3). This does not confer any responsibility on NRAs and other competent anthorities
e field of internet naming and addressing.

C art.93(4) and recital 246.

[70] [71]
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ed: within a Member State and the numbering resources with extrater-
it the EUA7

the functioning of the internal market and support the devc]opmen
European services. The Commissicn, taking utmost account of the:
BEREC and with the prior agreement of the Communications Commltt
adopt implementing measures harmonising specific numbers or numberin;
if necessary to address unmet cross-border or pan-European demand foi
ing resources.’® This has been done once for the numbering range begmm
1 16 X

1__:thé other scarce resources, in addition to administrative charges, 8
< of use for numbering resources may be imposed but under very strict
o alleviate unjustified entry barriers and competitive distortions. First,
d.ensure the optimal use of the numbering resources. Second, they
jectively justified, transparent, non-discriminatory,™® proportionate in

b) Individual rights of use for numbering resources i . . ,
(b) Individual rig f use f & hieir intended purpose and take into account the four main EECC

Granting procedure When necessary to ensure the efficient use of nuy
resources, individual rights of use may be granted.** However, the availabi
rights of use to be granted should not be limited unless this is justified for:
use of numbers.*! In this case, the rights of use should be granted through
objective, transparent, non-discriminatory and proportionate procedures
procedures should also be quick and the competent authorities have to'ta
sions on the granting of rights of use as soon as possible after the applicatio
procedures should also be published in an appropriate manner.** When th
ave granted for a limited period, the duration of that period should be app
for the service concerned with a view to the objective pursued, taking due,
of the need to allow for an appropriate period for investment amortisation;

to provide information for directory enquiry services In order to
d-users have access to comprehensive publicly available directory
s and directories, providers of number-based interpersonal com-
ervices, which attribute numbers from a numbering plan should meet
ble requests to give the relevant information for the purposes of the provi-
lirectory enquiry services and directories.?™ The providers cannot
¢cording to the place of establishment of the information seeker and
the information also (o undertakings which are established in a differ-
fate.>2 The information must be given in an agreed format and on

Maximum conditions to be attached to rights of use for numbers Th
provides for 2 list of a maximum of 10 conditions that may be attached t
use for numbering resources, which apply in addition to the general autho
conditions,* Those conditions should be non-discriminatory, proporti
transparent. In particular, they should not discriminate between the numbe

38 EECC art.93(8).
39 Conumission Decision 2007/116 of 15 February 2007 on reserving the national numbe
beginning with 116 for harmonised numbers for harmonised services of sociaj value [2007
30, as amended by Decision 2007/698 and Decision 2009/884. The Decision katd down ity
the scope and teservation of 116 numbers and their assignment to operators. An Annex {0
sion lists the numbers themsetves, This annex was subsequently replaced by two succes
decisions.
M0 EECC art.94(1).
3 EECC art.94(5), While frequencles may be considered as a scarce resource, this i, in pring
longer the case for numbers, since Member States are required by art.93(1) EECC to ensu
numbering resources for the provision of publicly available electronic communication:
EECC art.94(2). The assignment of the national numbering resources and the manag
national numbering plans must be regarded as regulatory functions within the meaning;¢
As & consequerice, where Meimber States refain ownership or control of undertakings
electronic communications networks or services, they must ensure effective structural sep
the function of managing the numbering plan from activities associated with ownership:
in compliance with art.6(1) EECC: Comision del Mercado de las Te[econunma
Administracion del Estado (C-82/07) EU:C;2008:143.
BECC art.94(3). The decision should be taken within three weeks in case of numbering
that have been allocated for specific purposes within the National Numbering Plan, Nati(_)li
ties may only extend the time limit to six weeks for the assignment of numbers aftex’ co
with the interested parties and only in the case of numbers of exceptional economi
caHed “golden numbers™), which must be granted through either competitive or compara
tion procedures: EECC art.94(4).
34 Competition Directive art.4(2).
EECC art.94(2).
EECC art.13(1) and Annex [ Pt E listing conditions related to: (1) the designation of the s

[72]

ge fee; (8) commitments made during the selection procedure; (9) obligations under
tional agreements; and {10} in the particular case of nmmbering resources with

2

tion rules and national law related to the use of numbering resouices applicable in
et States where the numbering resources are used.

B(dy.
falysed above—see para.2-079.
g of liberalisation, a clear example of discrimination was to allow the previous
 this case Deutsche Telekom, to have the numbers they were vsing for free while the
d to pay to get numbers: Bundesrepublik Dewrschlond v ISIS Mulrimedia Ner and
7/03 et C-328/03) EU:C:2005:622, para.31.
ie Court of Justice decided that the analogous provision under the previous regula-
k had direct effect: Vodafone Espaiia v Ayuntamiento de Santa Amalia and
r_o-dé Titdela (C-55/11, C-57/11 and C-58/11) EU:C:2012:446, para.38.
2(1). The relevant information concerns solely the data relating to the subscribers of the

34

b=l

slecdimnumicatie Autorifeit (GPTA) (C-109/03) BU;C:2004:749; Dentsche Telekom v
olik Deutschland (C-543/09) EU:C:2011:279, para.37.
34

b}

12(1), W KPN Telecom v Onafhankelijke Post en Telecommunicatie Awtoriteit {OPTA)
BU:C:2004:749, paras 39 and 40, the Court of Justice decided that the data owner can
rge the costs associated with the fransmission of the information to the provider of
Tt may not charge the costs of obtaining such information which must in any event be
¢ provider of number-based intcrpe]sonal communications services and is alteady
2 costs and revenue of such services.

1

34

=
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D. Ruies 1o Promote CompeniTiON: Making MarkeTs Work Bi {a) Interconnection and interoperability

on to negotlate interconnection Providers of public electronic com-
etworks3 have the right and, when requested by others, the obliga-
tiate with each other interconnection®® for the purpose of providing
ilable elecironic communications services, in order to ensure provi-
pbrab;llty of services throughout the EU.3 Those negotiations
conidicted in good faith and on the basis of reasonable terms but should
be successful %2 Moreover, the confidentiality of the information
uring the interconnection negotiation, which can be very sensitive com-
ould be respected.® This means that vertically integrated operators

¢onnection information for the benefit of their other businesses.

Introduction To reduce economic entry barriers and ensure sustainabla
tive competition,’> NRAs and other competent authorifics may impose:
tions on all providers of electronic communications networks and service

designated by the NRAs as having significant markel power (asym
regulation). Those obligations may be behavioural, such as compulsory ac
price control or, more exceptionally structurat such as vertical separation. To
regulatory consistency, the national authorities must, under certain cond
cooperate with their counterparts in the other Member States and the Com
before imposing most of those obligations, Competent authorities can als
obligations on undertakings in order {o comply with international commit £ interconnection and interoperability Competent authorities
" iragé and, where dppropriate ensure adequate access and interconnec-
the interoper. ability of services. Those powers are very broad* but can only
1 fo promote efficiency, sustainable competition, the deployment of very
- nietworks, efficient investment and innovation and, ultimately, give
benefit to end-users. Although the powers of the competent authori-
nded, the EECC gives particular examples of possible intervention
erconnection negotiations have not been successful.

1. Symmetric regulation

Types of obligations Symmetric obligations are imposed on all under
meeting some conditions set in the law, independently of a specific market
determination by the NRA. However, the legal conditions justifying thos¢ g
tions are related to some form of market power and the obligations aim'to
that such power cannot be abused. The EECC and related legal instruments
for three main types of symmetric obligations: (i) interconnection and int
ability; (ii) access to network elements which are not easily duplicable; and:
cess to application programme interfaces ("API™), electronic programinie
(“EPG"™) and conditional access system (“CAS)” to guarantee the accessibil
digital radio and television broadcasting services.

'ubjéct to general authorisation The NRAs may impose on the
1g$ that are subject to general authorisation (1.e., the providers of
munications networks and services which are not number independ-

gation to negotiation interconnection constitutes an exception Lo the freedom $o conduct
dan only benefit the providers of public electronic cemmunications networks as foreseen
 and a national law may not enlarge this benefit to other cajegories of undertakings:
Finland (C-192/08) BU:C:2009:696, paras 38 to 46.

tion is defined as “a specific type of access implemented hetween public network opera-
s.of the physical and logical linking of public electronic commnunications networks used
-a different undertaking in order to allow the users of one undertaking to com-
ith-users of the same or another undertaking, or to access services provided by another
re such services are provided by the parties involved or other parties who have ac-
work™: EECC art.2(28), The Couit of Justice clarified that the negotiation obligation
‘interconnection and not o other forms of network access: Conamnission v Poland {C-
008:620, para.36.

(1) An access obligation is also imposed on providers of international roaming service:
gulation art.3(1).

Firiland (C-192/08) EU:C:2009:696, paras 36 and 51 to 55, in which the Court of Justice
.an NRA may consider that the negotiation obligation has heen breached where the facil-
L proposes to the interconnection seeker unilateral conditions likely to hinder the emergence
ve market at the retail level, where those conditions prevent the customers of the
ioi'seeker from benefitting from its services.

(2)...

(1) In TeliaSonera Finland (C-192/08) EU:C:2009:696, the Court of Justice clarified
s:for the NRAs to ensure adequate access, interconnection and intcmpclabilily of
- not exhaustively listed in EU law (see para.58) and, therefore, an NRA may require an
-which does not have significant market power but which controls access to end-nsers
i good faith with another undertaking for (i} either interconnection of the two networks
e undertaking which requests such access must be classified as an operator of public
tions networks; or (ii) interoperability of SMS and MMS message services if thag
18 not covered by that classification (sce para.62). See alse KPN v Awtoriteit Consu-
kit (ACM) (C-85/14) EU:C:2015:610, para.36.

[75]

Institutional safeguards  As those symmetric obligations can be burdenso
the undertakings and different approaches across Member States may und
the Digital Single Market, institutional safeguards are set to alleviate
regulation and regulatory inconsistency in the EU. The imposition of those:
tions should be objective, transparent, proportionate and non-discrimim
Moreover, before imposing the obligations, the national authorities must pu
draft measure for public consultation and must communicate it to the Co
sion, BEREC and the authorities in other Member States which may commen|
in the case of access beyond the first concentration point, stop the Imiposi
envisaged measure,35 After the obligations have been imposed, they shou
sessed every five years and lifted or amended in light of the evolvmg ]
conditions, 8

th

On the econvmics of the telecommunications sector, see: Cave, Majumdar and Vogels
Handbook of Teleconmunications Economics, Vol 1. (Structure Regulation and Cony,
{Amsterdam, Blsevier, 2002)and Majumndar, Vogelsang and Cave (eds) Handbook of Teleiol
tions Economics, Vol.2: (Technology Evolution and the Internet)(Amsterdam, Elsevier; 20
36 EECC art.68(3c). This would cover, for example, interconnection obligations imposed tore
commitments accepted by the EU and its Member States in the context of the WTO Agre'
Basic Telecommunications.
See para. 2-175.

EECC art.61(5).

35:

3%
35

=
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2-132  Price regulation of termination rates The NRAs may also 1egulate the pri
the interconnection.® Indeed, the termination rates for fixed voice and for'| mob
voice of any, small and large, ﬁxed and mobile operator™® are subject to a maxii
price determined at the EU level by the Commission every five years.’ To g
EU-wide voice termination rate, the Commission follows a bottom-up pure 1
run incremental costs (“BU-LRIC™) methodology which includes a botts
modelling approach using LRIC as the cost model and without any addition

ent interpersonal communications services) obligations, including intere
tion, if (i) those p:ovide;s control access to end-users and (ii) the oblig gation
necessary and proportionate (o ensure end-to-end connectivity.’ The p,
competent authorities may also impose the obligations which are neces%aryt
thelir services interoperable, 366

" Providers of number-independent interpersonal communications serwces
national competent authorities may also i impose on the providers of n
mdependcm interpersonal communications services obligations to make ¢
services interoperable, including by relying on standards, if (i) those provid
a significant level of coverage and user uptake; (ii) the Commission has foy
appreciable threat to end-to-end connectivity between end-users and has ad
implementing measures specifying the nature and scope of any obligations that
be imposed by the national authorities; and (iii) the obligations imposed aren
sary and proportionate to ensure interoperability of interpersonal commumca
services, 7

Tre REGuLATION OF ELECTRONIC CoMMUNICATIONS NETWORKS AND SERVICES Rures To Promots CompeTITION: MAKING MARKETS WoRK BRETTER

& recovery of common costs.?”' Moreover, the fixed termination price
o the same for all fixed operators independently of their size and,
1é mriobile termination price cap should be the same for all the mobile
rovided they have achieved the minimum efficient scale (at least 20%

Access fo network elements not easily duplicable

isting physical infrastructure  Already before the enactment of the
ie Broadband Cost Reduction Directive (Directive 2014/61/EU) (“BCRD”)
' twork operators the obligation to meet reasonable requests for ac-
afr physical infrastructures under fair and reasonable terms with a view
ng high-speed electronic communications networks.*’? Retfusal to give ac-
nly be based on objective, transparent and proportionate criteria, such as
suitability, lack of available space, risks for safety or network or avail-
iable alternative, 37

o in-building physical infrastructure In addition, public communica-
twork providers have the right to access any existing in-building physical
nires at end-user’s location with a view to deploying a high-speed network
tion is technically impossible or economically inefficient, Conversely, the
of a1ight to use the access point and the in-building physical infrastructure
meet reasonable requests for access from public communications network
ers. under fair and non-discriminatory terms and conditions,3™

to facﬂltles up to the first conceatration point The EECC comple-

35

36
36

35

A4

kx|

i

-

£

=

=

CRD in ensuring that NRAs may force the network providers to give
iring, cables and associated facilities inside buildings or up to the first
ntration or distribution point (typically inside or in front of a building) when
cation of such network elements is economically inefficient or physically

EBECC m1.61(2a). Also art.112(2) regarding aceess to information necessary for the provis
directory enquiry services. The providers subject fo general authorisations are determined in art
BECC. This obligation also applies in the case of cross-border services: KPN v Awtoriteit G
ment en Markt (ACM) (C-85/14) BU:C:2015:610, para.49 and Polkamiel v Prezes U
Konnikacji Elektronicznef (PUKE) (C-397/14) EU:C:2016:236, para.52.
BECC art.61(2b), :
BECC ar1.61{2¢). As noted by the Commission, this need could arise from a significant dec
usage of the numbers-based communications system, so that the public interest in end-to-end
nectivity can no longer be assured through that system—either because a single n
independent 1CS becomes the predominant mode of interpersonal communication; or becans
market fragmentation with a large number of different, non-interoperable communication
applications: Executive summary of the Commission proposal: 2. Electronic comumun
services and end-user rights, p.3 available at: hup:Vec. europa.eusinformation_society/newsioe
image/doctiment/2016-52/executive._, mmmmymzw-_vef vices_ 409935 pdf{Accessed 10 SeplemberZD
EECC art.75. Another form of symmetric price control applies to wholesale charges for mtema
roaming services: Roaming Regulation arts 7 to 12, analysed at para.2-244,
Under the previous regulatory framework, the regulation of termination rates was done unde;‘
general asymmetric price contro] obligations, hence conditioned by an SMP designation. Howe
each provider of termination services was considered as a separate refevant market {sec the m
I and 2 of the 2014 Markets Recomurendation and Explanatory Memorandum, pp.28-34; fot
Jjustification of such a definition}. As each provider had thus 1009 market share on those RATION
defined markets, each of them were found to have SMP. Therefore, what was formally an'a
metric obligation ended up being a symumetric obligation,
To reconcile the “ones size fits-all approach” with possible national specificities, the Commiss
must take into account national circumstances which result in significant differences bebwe
Member States, as well as the total number of end-users in each Member State, in order fo ensiy
proper wctghtmg of the maximum termination rates in the BU. Indeed, under the previous regu
tory regime, regulated termination rates varied between countries, sometimes quite significin
BEREC Report of 13 June 2019 on termination rates at European level, BoR(19)91,

[76]

Annex [ which carries over the costing methodology recommended by the Commission and
¥ the NRAs under the previous regulatory framework: Commission Recommendation 2009/
of 7 May 2009 on the Regulatory Treatment of Fixed and Mobile Termination Rates in the EU
002] OJ L124/67. The BU puwre LRIC methodology used For termination rates leads to lower pnces
‘the BU-LRIC + methodology which is recommended by the Conumnission for the general price
imposed on SMP operators: Cosmunission Recoemmendation of 11 September 2013 on consist-
non-discrimination oblgations and costing methodologies [2013] OF L251/24, para.30, see
:2-159.

'RD> art.3. Physical infrastructure is defined as: “any element of a network which is intended to
st other elements of a network without becoming itself an active element of the network, such as
5, masts, ducts, inspection chambers, manholes, cabinets, buildings or eniries to buildings,
antenna installations, towers and poles; cables, including dark fibre”; BCRD art.2(6). On the ef-
cis of this Directive so far, see Report of the Commission of 27 June 2018 on the implementation
ie Directive 2014/61 on measures to reduce the cost of deploying high-speed electronic com-
uRications networks, COM(20183492,

EREC Report of 7 March 2019 on pricing for access to infrastructure and civit works according
he BCRD, BoR(19323.

CRD art.9(2) and (3). In-building physical infrastructure is defined as “physical infrastructure or
stallations at the end-user’s location, including elements under joint owaership, intended to host
ited and/or wireless access networks, where such access networks are capable of delivering
eetronic communications services and connecting the building access point with the network
rmination point™; BCRD art.2(7).

[77}
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impracticable 33 The access conditions imposed may include specific
transparency and non-discrimination and on apportioning the (visks-adjusted)
of access. :

obligations to conclude localised roaming access agreements. In
“aithorities should have regard to the need to maximise connectivity
‘investment, efficient use of radio spectrum, technical feasibility of

. . ate of competition, technological innovation, etc.
Access beyond the first concentration point However, such access oblig o P

to factlities up to the first concentration point may not be sufficient to addres
riers to network replication. This may be the case in geographical areas whe
business case for alternative infrastructure rotlout is less profitable becausé
population density or limited number of muilti-dwelling buildings; In
circurnstances, the NRA may impose access obligations to the point of the i
which is the closest to end-users, capabie of hosting a sufficient number of ¢
tions to be commercially viable for efficient access seekers. The NRA may
impose active or virtual access obligations if access to passive elements is e¢

cally inefficient or physically impracticable and if the authority considers
absent such an intervention, the purpose of the access obligation wo
circumvented, However, the NRA may not impose access obligations beyon,
first concentration or disiribution point (i) on wholesale-only operatols376 '
provide viable and similar alternative means to reach end-users by giving a
to very high capacity network on FRAND (fair, reasonable and non-discrimin
terms; or (ii) on any other undertaking if such obligation would comprom
economic or financial viability of a new network deployment, in particular by
focal projects,®7

coess to digital radio and television broadcasting services

I, EPG and CAS NRAs may impose access to APIs and EPGs used
igital radio and television broadcasting services on FRAND terms {o the
ecessary to ensure accessibility for end-users to such digital radio and televi-
\ deasting services.*? Moreover, all providers of CAS giving access to
i¢ion and radio services and the access services of which broadcasters
reach any group of potential viewers should offer to all broadcasters
1) terms technical services enabling the broadcasters’ digitally transmit-
to be received by viewers or listeners and keep separate financial ac-
rding their activity as CAS providers. !

2. Asymmetric regulation

on  In addition to the symmetric obligations applicable to all undertak-
{ing certain legal conditions, the asymmetric obligations apply to the
ngs for which NRAs have determined, after a market analysis, that they
ificant market power (“SMP”), The SMP designation is very much
hy the dominance determination in competition law. First, the NRA, on the
. Commission Recommendation and under the controi of the Commis-
fines the markets justifying the application of ex-ante regulation and, then,
nes the undertakings enjoying an SMP position on those markets. Second,
_imposes proportionate behavioural or structural remedies on those SMP
ngs to prevent any abuse of such positions and to promote competition in
sion of electronic communications networks and services. Those SMP
ong apply in addition to the prohibition of abuse of dominant position under
nlaw.382

cess obligations, BEREC has to adopt guidelines setting out the relevant cri
inter alia, for determining the first concentration point, the extension beyond the
concentration point to overcome replicability barriers or the type of econom
physical entry barriers which are high and non-transitory. 5

Sharing of mobile infrastructures  The competent anthorities may also imp
network sharing and roaming obligations on mobile operators under’

conditions.?” Obligations may be imposed if (i) this is directly necessary for th
cal provision of mohile services; (ii} no viable and similar alternative meati
cess to end-users is available on fair and reasonable terms; (iii) this possibilif
provided in the conditions attached to the rights of use of radio spectrum; and{(
market-driven deployment of mobile infrastructure is subject to insurmounta
economic or physical obstacles (hence, access to networks or services by
users is severely deficient or absent). Under those conditions, the national comp
authorities may impose the sharing of passive, or if non-sufficient, a

1) Market analysis and the designation of the SMP operators

nalysis The SMP designation is done after a market analysis procedure
“haracteristics are organised by the EECC and is run according to its four
jectives.®? The analysis is subject to public consultation™®? and with the

s or, possibly, the veto of the Commission. NRAs must launch new market

EECC art,61(3) and recital [52. The mere fact that more than one such infrastruciure already ex
should not necessarily be interpreted as showing that its assets are replicable. See also BER]
Report of 6 December 2018 on technical and economic replicability assessment in the confék
symmetric access, BoR(18)214. For an analysis of the welfare effects of symmetric access,
Shortall and Cave “Is Symmetric Access Regulation a Policy Choice? Evidence from the De
ment of NGA in Europe” (2015) 98 Communications & Strategies 17.
3% As an exception to the exception, the NRA may nonetheless imposes symunetric access obligati
if the wholesale-only network is publicly funded.
EBECC art.61(3) and recitals 154 and 155,

BEREC Guidelines of 14 June 2019 on the Criteria for a Consistent Application of EECC ar
BoR(19)103. :
EECC art.61(4).

3T.

by

“Cart.61 (2d) and Annex IT Pt .

EC' art.62(1) and Annex 11 Pt L.

> interaction between competition and sector-specific regulation, see SMP Guidelines, paras
Also Chapter VIII of the third edition of this book,

Xplained above in paras 2-4 to 2-020, the four main objectives of the EECC may in some cases
flict with each other and the balancing should be done by the NRAs and not the national
slamr Conunission v Germany—New Generation Networks (C-424/04) EULC:2009:749, para.91.

ele2 Telecomnumications v Telekom-Control-Kommniission (C-426/03) EU:C:2008:103, para.52,
Court of Justice decided that BU law does not, a priori, require the Member States to permit all
nd undertakings in competition with an undertaking (formerly) having SMP to participate with
ive procedural rights in a market analysis procedure.

[79]
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analysis procedures every five years or within three years from the ddopnon
Commission of a revised Recommendation on relevant markets, ™

Markets susceptibie to ex ante regulation: identification and definition
Commission The first step of the market analysis is the adoption by the C
sion, taking the utmost account of the BEREC opinion, of a Recommegn
which identifies at the EU level the relevant markets in the electronic commy
tions sector which justify the imposition of ex-ante regulatory obligations (*
Recommendation™).* The Commission identifies those markets on the by
three criteria which justify the imposition of regulatory obligations in add|
the ex-post prohibitions under competition law (“three-criteria test'™): (i) thi
ence of high and non-transitory barriers to enlry; (ii) a market structure whig
ing account of the barriers to entry, do not tend towards effective competiticn v
the time horizon of the market analysis; and (iii) the insufficiency of comp
law alone to adequately address the market failure(s) identified with the &
criteria.®” Then the Commission defines the product boundaries of those

in accordance with the principles of competition law, 38 :

Identification of transnational markets or demand ~With the development ¢
internal market, which is one of the four general objectives of the reg
framework, the identified markets may have a geographical dimension ¢o
more than one Member State. At the request of the Commission or at le
NRAs, BEREC should analyse potential transnational markets. On that basi
Commission may adopt a decision identifying transnational markets which gl
then be analysed jointly by the concerned NRAs. % Similarly, some transnat
demand may develop even where markets remain national or sub-na
particularly because of national or sub-national patterns of supply (i.e., diff
SMP operators in different countries or regions). At the request of the Com)
sion or at least two NRAs, BEREC shoeuld also analyse potential transn
demand. If BEREC concludes that a transnational end-user demand ex
significant and is not sufficiently met by supply provided on a commei
regulated basis, it should issue guidelines on common approaches for NRAs
the identified transnational demand, including with remedies on SMP oper:
interoperability obligations for wholesale access product across the EU.

Idenrification and definition by NRAs  After this European screening, eaéh_
then identifies and defines the markets justitying regulation according to the n

385 EECC art.67(5). However, the five-year period may, on an exceptional basis, be extended
ohe year.

BECC art.64(1). Commission Recommendation of 9 October 2014 on relevant product and 5
markets within the electronic communications sector susceptible {o ex-ante :egulalmn {20
L295/79.

EECC art.67(1). Those criteria are taken over for the art.2 of the 2014 Markets Recomm
and ase developed and explained in the recitals 11 to 16 of this Recommendation,
8 Those principles are outlined int the Commission Notice on the definition of the relevang mail
the purposes of Community competition law {1997] O C 372/5. See also the Pt I of this B
BECC art.65. “Transnational market” is defined as a market which covers the EU or a sy
part thereof located in more than one Member State: BECC m1.2(3). However, as electront
munications networks are mainly focally or national butlt, no such transnational market hav
identified so far.
BECC art.66 and recital 167 giving as possible example the demand from business end—use
multisite facility operations in different Member States.
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91 First, the NRA, in collaboration with the national competition
Jentifies, on the basis of the Commission’s Markets Recommendation,
hich meet the three-criteria test. As the three criteria are presumed to
& 'markets identified in the Commission Markets Recommendation, the
d only prove the three-criteria test to regulate a market that is not
e Market Recommendation. Then, the NRAs define the boundaries
ificd markets following the competition law methodologies explained
ssion Guidelines on market analysis and the assessment of significant
er (“SMP Guidelines™).” The definition of the product dimension is
_'pi‘oduct markets of the Commission Markets Recommendation and the
for the definition of wholesale markets is the analysis of correspond-
arkets. The definition of the geographic dimension should take into ac-
geogiaphjc differences in infrastructure competition and make use of the
hroadband survey done by the competent authorities,*?

n of SMP undertakings: designation by the NRAs Afler having
nd defined the relevant markets susceptible to ex-ante regulation, the
boration with the national competition authority, determines whether
al undertakings enjoy an SMP position on those markets. The SMP posi-
ivalent to the single or joint dominance position under competition law
; the NRA again follows the competition methodologies explained in
idelines.™ The analysis of the NRA is prospective and considers future
and market developments absent of the regulatory obligations imposed
kets which are analysed (“modified greenfield approach”), Thus if the
nificant market power of an undertaking is curbed by regulatory obliga-
'_IQI'Obligations should not be taken into account in the SMP

h_lp;b'etween market identification and SMP determination There is
etween the identification of markets on the basis of the three-criteria
determination of SMP on the basis of the dominant position competi-
ia. Indeed, the three-criteria test is mostly based on the existence of
n-tiansitory entry barriers which is also one of the key factors for
36Tn fact, the three-criteria test is stricter than the dominance test and
en as a super dominance test. Despite this overlap, the two tests have dif-
tives and focus: the three-criteria test aims to identify the markets

'64(3) Also, BEREC Report of 6 December 2018 on the application of the Common Posi-
e__ographlc aspects of market analysis, BoR(18)213.

1.63 and SMP Guidelines, Chapter 3, Also, Guidance of 3 December 2008 on the Comimis-
iforcement Priorities in Applying Article [102 TFEU] to Abusive Exclusionary Conduct by
t Undertakings [2009] OJ C45/7, paras 9 to 18,

£67(2). Doing otherwise runs the risk of lifting regulation just because regulatory obliga-
1 appropriately imposed.

EECC art.67(1) and Commission Guidance Enforcement Priorities in Applying Article {102
dlas:16 to 7. See also Never and Preissl “The three criteria test and SMP: how to get it
008) Uint. J. Management and Network Economics 100,
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They should also concentrate their intervention on the wholesale
cess to the networks) over the retail markets and, within the
ikets, focus on the least replicable parts of the networks (i.e., the
anis which are passive and closer to end-users).**

susceptibie to regulation while the SMP assessment aims to determine the: )
ings that should be subject to regulation. :

(b) Imposition of regulatory obligations

Unilateral imposition of regulatory obligations If the NRA designates
several SMP operators, it should then impose appropriate regulatory obli
address the problem identified in the market analvsis.®” Conversely, if the
does not designate any SMP operator, the NRA cannot impose regulatory g
tions and has to withdraw any existing one after an appropriate notice period
principle, the NRA should only revise the regulatory obligations after a comp!
market analysis to be done every five years. However, if new market dev

ments take place in the meantime, the NRA may adapt the regulatory obligati
of the SMP operators without embarking in a new market analysis.* Also, 4
market analysis is not necessary when the NRA imposes a specific obligation _
merely implements a more general obligation already imposed on (h :
operator. i

m{)’bsed through voluntary commitments To encourage more
hetter owned obligations, the NRAs can, next to unilaterally imposed
v on voluntary commitments proposed by the SMP operators and
binding. Such a possibility is available in three cases: when an SMP
enters in cooperative arrangements; (i) makes a co-investment offer to
igh capacity networks; or (iii) decides to vertically separate its
nd tetail activities and proposes effective and non-discriminatory ac-
Molesale products. The procedure, which is inspired by competition
ws several steps:

the SMP operator may propese commitments provided they are suf-
ently detatled, in particular with regard to the timing and scope of their
plementation and their duration; 408

onid; the NRA assesses those commitments, in particular whether they
T and reasonable as well as whether they are open to all market
cipants, whether they ensure the timely availability of wholesale ac-
ses-inder FRAND terms before the launch of related retail services and,
ore eneratly, whether they enable sustainable competition on downstream
kets and facilitate cooperative deployment of very high capacity
orks, which are two of the main objectives of the regulation. For this

Choice of obligations  In principle, the NRA should choose the regulator
tions among the closed list of behavioural and structural remedies provid
EECC and described in the following paragraphs of this section. Howey
exceptional circumstances when those remedies are not able to address effé

the problem identified in the market analysis, the NRA may impose other iem

account of the BEREC opinion on the matter.%! The choice between the pas
obligations should be based on the nature of the problem identified in the m essment, the NRA performs a market test by conducting a public
analysis and justified in light of the four main EECC objectives. Howeve sultation of interested parties, in particular those which are directly af-
NRAs do not have to demonstrate that the regulatory obligations they impo soted; 407
aCtﬁa”y attain those Objecti\"es because such pl'OOf would be impOSSib}C or € d, the NRA commuanicates {o the SMP ()pgrator its prelinlf”ary concli-
sively difficult to adduce as it relates to measures based on a prospective an and the operator may revise the commitments accordingly; +%
of market developments.* The choice of remedies should also be proportic h, when the NRA Is satisfied that the commitments comply with the
having regard, where possible, to the costs and benefits.** Thus, the NRA shi -tives and the criteria assessed, it may issue a decision to make the com-
choose the least intrusive obligations which are able to address the identified i ents binding, whelly or in part, for a specific period which may be the
problems. In particular, the NRA should favour behavioural obligations ntire period for which they are offered and which may be longer than the
: years market review timeframe. In this case, the NRA also reviews the
egulatory obligations that were previously imposed and adapts them ac-
ordingly;*® and
fth, the NRA menitors compliance with the commitments that it has made
inding and, in case of failure to comply, imposes penalties 410

¥ BECC art.67(4) and art.68(2).
3 BECC art.67(3). .
% BECC art.68(6). In this case and as for the complete market analysis, the NRA should run'a pi
consultation and notify its draft decision to the Commission, BEREC and the NR As of other M
States for review. o
90 Polkomtel v Prezes Urzgdit Komunikacji Elektronicznej PUKE (C-271/16) EUXC:2016:256, P
In this case, the Polish regulator wanted to impose specific modalities to implement the ge
orfentation obligation imposed on the SMP operator Potkomtel. However, the imposition ¢
specific obligations may have to be notified to the Commission, BEREC and the other NRAs :
cording to the internal market consolidating procedures foreseen by art.33 EECC, as the Couit CC recital 173, ) ] .
lustice decided that neither the wording of the legal provisions, nor the general scheme of the te cit Regulation 1/2003 of 16 December 2002 on the implementation of the rules on competi-
tory framework or the aims which they pursue lead to a distinction between measures refesred i did down in Articles [L01] and [102 TFEU] [2603] GJ L1/1, art.9,
“basic’, “fundamental’ or “regulatory’, which must be subject to the consolidating procedure:
measures referred to as “implementing’ the former which may avoid that procedure: Veddfon
Bundesrepublik Dewtschiand (C-395/14) EU:C:2016:9, para.51.
40t EBCC art.68(3). -
402 KPN v Autoriteit Consiment en Markt (ACM) (C-28/15) EU:C:2015:610, paras 58 to 59,
403 BECC art.68(4).

T E

CCart.79(2) in fine.
art.79¢3). In case of commitments given for co-investment schemes for the deployment of
high capacity networks, the minimum period should be seven years.

A 79(4).
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ie.ta the redesign of existing systems.*!" If Eol s not proportionate, the
mpose the equivalence of outputs.*

{c) Wholesale behavioural obligations

Transparency and reference offer The NRA may require a SMP undertaki
make public specific information in relation to interconnection or access,
specify the level of detail required and the manner of publication.*! The tran;
ency obligation may cover accounting information, prices, technical spegi
tions, network characteristics and expected developments as well as termg
conditions for supply and use, In particular, the NRA may impose the publj
of a reference offer which contains a description of the relevant offerings by
down into components according to market needs and the associated termis
conditions.*2 The offer must be sufficiently unbundled to ensure that.¢
undertakings pay only for the services that they require. Where relevant, the.
must also specify key performance indicators as well as corresponding se
levels. To foster a common approach throughout the EU, BEREC has to
guidelines on the minimum criteria for a reference offer.*3 In most situation
transparency obligation is not an effective remedy in itself, but is used to faci
the implementation of other remedies, such as access and pricing obligations
where necessary, impose changes to reference offers.

mpliance In order to monitor effectively compliance with the non-
ionrobligation, the NRA may impose on the SMP operator the use of key
e indicators (“KPIs”) in relation to the ordering process, the provision
the quality of service, or the fault repair times. The NRA may also
he SMP aperator an obligation to implement corresponding service level
ts (“SLAs™) alongside the KPIs.41?

I Accounting separation cbligations assist the NRA in monitoring
vith non-discrimination obligations and in setting cost-based tariffs for
erconnection. The NRA may publish, within the limits of com-
fidentiality, such accounting information if this contributes to an open
etltlve market,

Non-discrimination The NRA may impose on a SMP undertaking externg]
internal non-discrimination obligations. #* External non-discrimination ensur '
the SMP operator applies equivalent conditions in equivalent circumstances to ¢
undertakings providing equivaient services. Internal non-discrimination ensures
the SMP operator provides services and information to others under the same ¢
tions and of the same quality as it provides for its own services or those
subsidiaries or partners. 3

ry access: civil engineering The NRA may impose on a SMP
ng obligations to meet reasonable requests for access to, and use of, civil
ng when denial of access hinders the emergence of a sustainable competi-
22 This includes access to buildings or entries to buildings, building
‘luding wiring, antennae, towers and other supporting constructions, poles,

Equivalence af access Non-discrimination may entail an obligation to en _
¢ts; conduits, inspection chambers, manholes and cabinets.*2?

equivalence of access which can be of two types: (i) the Equivalence of" In
{*Eol’") which means the provision of services and information to internal and 1
party access seekers on the same terms and conditions, including price and qu
of service levels, within the same time scales using the same systems and pri
and with the same degree of reliability and performance; or (ii) the Equivalg
Output (“Eo0”) which means the provision to access seekers of wholesale in
comparable, in terms of functionality and price, to those the SMP operator prov
internally to its own downstream businesses albeit using potentially dif
systems and processes.*!¢ The equivalence of inputs is the most cffective s
achieve non-discrimination but it is also the most intrusive one, hence it should
be imposed when proportionate and taking into account the compliance ¢os

cific physical network elements  The NRA may also impose access
'k elements and associated facilities. The concept of access is open-

I 185 and Commission Recommendation of |1 September 2013 on consistent non-
nation obligations and costing methodologies, pata.7.
on Recommendation of 11 September 2013 on consistent non-discrimination obligations
ng methodologies, para.10. Moreover, where the Eol is not fully implemented, the NRAs
reqiire SMP operators subject to a non-discrimination obligation to provide access seckers
ildted wholesale inputs that allow the access seeker to effectively replicate technically new
ers of the downsiream retail arm of the SMP operator (technical replicability): see para.11.
sion Recommendation of 11 September 2013 on consistent non-discrimination obligations
ing methodologies, paras 19 to 29,
71, Under art.17(1} EECC, accounting separation is also required for organisations which
public communications networks and/or publicly availabie electronic communications
afid have special or exclusive rights in other sectors, such as energy or transport networks,
ission Recommendation 2005/698 of 19 September 2005 on accounting separation and cost
ng systems under the regulatory framework for electvonic communications [2005] OF L266/

41
41

EECC art.69(1}.

EBECC art.69(2) and (3). Reference offer is also imposed on providers of international foi

services; Roaming Regulation art.3(5).

BECC art.o%{4).

EECC art,70. See also the general non-discrimination principle in EECC art.3(4b).

415 Such prohibition of internal discrinination is also imposed on dominant, vertically mtegra do
tors by Competition Directive art.3, ;

46 Commission Recommendation of |1 September 2013 on consistent non-discrimination obltga

and costing methodologies to promote competition and enhance the broadband investment en

meat, para.6.

=}

+H
41

= =

72. Such requests should be refused only on the basis of objective criteria, such as techni-
_1_b__1]ity or the need to maintain network integrity: EECC recital 191.

ymmetric obligation goes further and complement the symmetric access obligation foreseen
irt.61(3) and BCRD ant.3: see para.2-135,
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ended** and the scope of access obligation is extremely broad. "™ Access o
tions may be imposed in relation to specific physical network elements and ag
ated facilities (such as unbundied access to the local loop and sub-foop), aét
virtual network elements and services, and services on a wholesale basis fo
by third parties. They may also cover open access to technical interfaces, pro
or other key technologies indispensable for the inter opelabrllty or specific se
needed to ensure interoperability of end-to-end services to users. They ma
ditionally cover access to operational support systems or similar software sy
necessary o ensure fair competition in the provision of services or access tg'a
ated services such as identity, location and presence service.*6 When neces
ensure normal operation of the network, the NRA may impose technig
operational conditions to be met by the access provider or the access seeker.

ol-and cost orientation for the plOVlSIOi’l of specific types of interconnec-
when the lack of effective competition may lead to excessive prices
Arice squee.ze to the defriment of end-users.**! In this case, the NRA has a broad
cretion*®? and should choose a cost recovery mechanism and pricing
+viihat ensures efficient market entry and sufficient incentives for all
s fo deploy new and enhanced networks, thereby maximising sustain-
o benefits.*¥ In particular, price control mechanisms should allow the
g a reasonable rate of return on adequate capital employed, taking into
Hy:risks specific to a particular new investment network project.+
he costs of the SMP operator are higher than the costs of an efficient
NRA may, in order to promote efficiency and sustainable competi-
¢ piices below the level of the costs incurred by that SMP operator.”
Orié’ntatifm is imposed, the SMP operator has the burden to prove that
ey charged are indeed derived from their costs and the NRA may use
oSt accountm g methods than those used by the regulated operator.*3

Proportional compulsory access Compulsory access has important effecis o
incentives of the facility owner (which may be less keen to invest in facilitie
have to be shared) and the access seekers (which may be less keen to inv
developing new facilities when they can rely on existing ones) and ma
important compliance costs. " Hence, they should only be imposed with greit
In particular, the NRA should take into account the feasibility of providing
cess required, the investment and risks taken by the facility owner and the te
cal and economic viability for the access seeker of using or installing comy
facilities. Moreover, the NRA may design an access obligation to stimulate ifi
ment and infrastructure competition, setting in place a so-called ladder of in
ment for the new entrants.”? In pamcu]zu the NRA should favour the most ups
remedy first, such as access to civil engineering elements. 4%

ethodology  Although the EECC does not impose a specific costing
y, the Commission recommends the use of a bottom-up long-run
al costs-plus (“BU-LRIC +7) methodology which includes a bottom up
pproach using LRIC as the cost model and with the addition of a
the recovery of common costs.®*? The NRA could also rely on
arking and takes account of prices available in comparable competitive

iting  To support price control, the NRA may also impose obligations
ost-accounting systems. In this case, a description of the system show-

Price control 'The NRA may impose on a SMP operator obligations relati t the main categories under which costs are grouped and the rules used

74(1). The Coust of Justice considers that the implementation of this provision does not
.16 of the Charter of Fundamental Right in the EU on the freedom to conduct a business:

V' Prezes Urzedn Komunikacji Elektronicznej PUKE (C-277/16) BU:C:2017:989, para.51.

Bu desrepublik Denischiand (C-35/06) EU:C:2008:244, paras 116, 132, 153 to 158;

fv Prezes Urzedu Komunikacji Elektronicznej PUKE (C-277/16) EU:C:2016:256, para.32.

hie pricing obligation is imposed on the wholesale market (hence impacts directly the ac-
ker and factlity owner), the interest of the end-users which are active on the (non-
Iy retail markets and are only impacted indirectly should also be taken into account: KPN v
isunient en Marks (ACM) (C-28/15) EU:C:2015:610, para.54.

4(2), Also TDC v Teleklageneevies (C-556/12) EUC:2014:2009, para.53,

¢ Prezes Urzedu Komunikacji Elektronicznej PUKE (C-277/16) BU:C:2017:989, para.4().

. 74(3). The Court of Justice clarified that the NRA may require the SMP operator to set
inuakty on the basis of the most np-to-date data and to submit those prices to it for verifica-
thel with justification before they become applicable: Palkomtel v Prezes Urzedu
ji Elektronicznej PUKE (C-277/16) EU:C:2016:256, para.55.

mn Recommendation of 1t September 2013 on consistent non-discrimination obligations
ng methodologies, para.30. With such methodology, the Commission anticipated an EU
monthly rental access price for the full unbundled copper local loop within a band between
10 (net of all taxes) expressed in 2012 prices {see para41}. As recalled by the Count of
e NRASs should follow, as a rule, the guidance contained in costing Recommendation of
ssion and it is only where it appears to the NRA, in its assessment of a given situation,

i6del advocated by that Recommendation is not appropriate to the circumstances that it may
fromiit, giving reasons for its position: Polkenitel v Prezes Urzedu Komunikacji Elektronicznej
(C-277/16) BL:C:2016:256, para.37. On the effect of Commission recommendations on the
ilthorities and the Courts, see para.2-063.

4(2) in fine. Also Commission Recommendation of |1 September 2013 on consistent non-
1 obligations and costing methodologies, para.45.

[87]

9 Access covers, inter alia: (i) access to nefivork elements and associated facilities, which miy i
the connection of equipment, by fixed or non-fixed means (in particular this includes accesg
local loop and to facilities and services necessary to provide services over the focal loop); (i
cess to physical infrastructure including buildings, ducts and masts; (iii) access to relevant 5o
systems including operational support systens; (iv) access to information systems or databag
pre-ordering, provisioning, ordering, maintaining and repair requests, and biling; (v} ac
nrinnber transiarion or systems offering equivalent functionality; (vi) access to fived and.)
networks, in particular for roaming; and (vii) access to condifional access systems for di '”él
sion services and access to virtual network services: EECC art.2(27).
In TDC v Teleklagenrevnet (C-556/12) EUC:2014:2009, the Court of Justice decided that
cess obligations which may be imposed on SMP operators are not exhaustively defined: bt
be prescribed by the NRAs, on a case-by-case basis, in the light of the objectives of the 1eg
(see para,42) and may include an obligation to instal, at the request of competing operafors,
cable connecting the distribugion frame of an access network 1o the network termination poin
end-user’s premises, as long as that obligation is based on the nature of the problem identifi
is proportionate and justified in the light of the objectives of the regulation (see para.45);
EECC art.73(1).
EECC art, 73(3). :
EECC recital 191: The impesition by NRAs of mandated access that increases competition
short term should not reduce incentives for competitors to invest in alternative facilities th
secure more sustainable competition or higher performance and end-user benefits in the lon,
The concept of ladder of investment was developed in Cave and Vogelsang “How access prici|
entry interact” (2003) 27 Telecommunications Policy 717 and Cave “Encouraging infrast
competition via the tadder of investment” {(2006) 30 Telecommnmications Policy 223, Fora
analysis of this approach, see Bowrean, Dogan and Manant “A Critical Review of the:
Investment” Approach” (2010) 34 Telecommunications Policy 683, :
BECC art.73(2).

42
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ing in the co-investment.*3 If the SMP operator proposes those commit-
: NRA should make them binding for a period of minimum seven years
se additional obligations as legards the elements of the new very high
tworks that are subject to the commitments when at least one potential
ot has entered into a co-investment agreement.** Then the NRA should,
soing basis, monitor compliance with the commitments.*s However, a
clause provides that the NRA may impose additional behavioural obhgaﬂ
, given the specific characteristics of the markets, significant competi-
éms cannot be addressed otherwise. 446

for the allocation of costs should be made publicly available and the com li
should be verified by a qualified independent body.+* .

No price control in some cases  According to the proportionality principle
NRA should consider not imposing or maintaining price control obligations w
they establish, on the one hand, that a demonstrable retail price constraint is pre
and, on the other hand, that the imposition of other obligations, in particuly
economic replicability test imposed under a non-discrimination obligat
guarantee an effective and non-discriminatory access on the wholesale marke
In those circumstances, the retail and wholesale behaviours should be eno ‘
police the pricing behaviour of the SMP operator. jon from legacy infrastructure As network technologies are evolving
it is important, on the one hand, that the regulated operators may adapt
rk to those technology improvements and, on the other hand, that the
es of the regulation do not tose their benefits with such adaptations.
re, when an SMP operator wants to decommission or replace with a new
ture parts of the network, in particular to switch off its copper network,
tor should notify those plans to the NRA. Then, the NRA should ensure
decommissioning or replacement process includes a transparent timetable
ditions (including an appropriate notice peried for transition). The NRA
o establish the availability of alternative products of at least comparable
providing access (o the upgraded network infrastructure substituting the
elements if necessary {o safeguard competition and the rights of end-

Possible lighter regulation for co-investment schemes to deploy very
capacity network One of the objectives of the EECC is the promotion of
nectivity and access to, and take up of, very high capacity networks.*! On&f_'e’
tive means to achieve such a goal is by encouraging co-investment sche
between different providers of electronic communications networks and sery
because it pools the high risks in terms of customer demand for very high capa
network as well as the important costs in deploying such new networks
enables smaller-scale undertakings to invest in economically rational terms an
promote competition (including in areas where infrastructure-based comp
might not be efficient) which is another objective of the regulation. To encol
such co-investment, the EECC fovesees lighter regulation for very high capa
network co-investment schemes that meet strict conditions aiming at ensy
sustainable and Jong-term competition on those new networks and alleviating

and 1 0N (d) Wholesale structural obligations
re-monopolisation of the telecommunications networks,

d functional separation In the exceptional circumstances where the
ioural wholesale obligations failed to achieve effective competition and
ant market failures persist in relation to the provision of certain wholesale
roduct, the NRA may impose on a veltlcally integrated SMP undertaking
blig'ltion to place its wholesale activities in an mdependent business entity.*8
holesale unit should supply access products and services to afl undertak-
ncluding to other business entities within the parent company, on the same
ales, terms and conditions and by means of the same systems and processes
_equivalence of inputs,*” As the imposition of functional separation is very
e, the NRA can only impose it afier having done a thorough analysis of
et prospects (in particular regarding the possibilities of infrastructure-based

Conditions for lighter regulation A SMP operator which offers co-investn
schemes*? in order to deploy new fibre to the premises (for fixed networks) or:
station (for mobile networks) should not be subject to behavioural remedies
takes exiensive commitments in favour of potential co-investors as well as in'fa
of access seekers which do not co-invest. First, the offer to co-invest should |
open to all at any moment; (i1} be made public in a timely manner (in princ
months before the start of the deployment); (iii) be made in good faith; and (1v
low other co-investors to compete with the SMP operators in downsiream mi

which implies access on FRAND terms to the full capacity of the network;’
ibility in participation and reciprocal rights between co-investors. Second, ¢
fer should grant transparent and non-discriminatory access to operato

ECC art.76(1) and Annex IV aim to foster a consistent application across the EU of this new and
mplex provision. In addition, BEREC has to adopt gnidelines on the respective conditions: BECC

4% EECC art.74(4). BCC arts 76(2) and 79(3).

e FECC art.74(1) and recital 193 carrying over the Commission Recommendation of 11 Septe ECC art.76(3).

2013 on consistent non-discrimination obligations and costing methodologies, paras 48 (o358, Cart.76(2) in fine.

EECC art.3(2a); see para.2-015, For a critical analysis of the complexity of the provisions; (

EECC to achieve this objective, see Briglauer, Cambini, Fetzer and Huschelrath, “The Burc i the different types of vertical separation, see Cave “Six Degrees of Separation™ (2006) 64 Com-

Edectronic Communications Code: A critical appraisal with a focus on incentivising 1nve5tm_ fe 1

next generation broadband networks™ (2017) 41 Telecammunications Policy 648.

42 Such co-invesiments can take different forms, including co-ownership of network assefs or
term risk sharing through co-financing or through purchase agreements: EECC recital 198, P
agreements constitute co-investinents when they “entail the acquisition of specific rights toc
ity of a structural character, involving a degrec of co-determination and enabling co-mvest
compete effectively and sustainably in the long term in downstream 1narkets”, :

[88]

dd

CC wrt.77(1). In addition, art.8 of the Compctmon Directive imposes the legal separation between
b]c TY networks and other public electronic communications networks when the undertaking (i)

ntrolied by that Member State or benefits from special rights; (ii) is dominant in a substantial
pait of the common martket in the provision of public electronic communications networks and
publicly available telephone services; and (m) operates a cable television network which has been
tablished under special or exclusive right in the same geographic area,

[89]
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ontrol without geing to stricter cost-orientation ¢ Thus, after a voluntary
-ation, the NRA has to lift, for the newly created wholesale-only undertaking,
:sible trangparency or accounting separation that were previously imposed.
er, a safeguard clause provides that if the NRA concludes that competition
blem‘s have arisen or are likely to arise to the detriment of end-users, it may
NOSE: part or all the behavioural obhgataons foreseen by the EECC.%7 Therefore,
practicai impact of this new provision of the EECC seems rather limited.

competition} and impact assessment as well as having obtained the prior approvl
by the Commission.*0 Also, the NRA decision has to be very comprehensive 4
must include the precise nature and level of separation, an identification of the'y
sets of the wholesale entity and the products or services to be supplied by that entj
a governance structure ensuring the independence of the wholesale entity, rules f
ensuring transparency of operational procedures as well as rules and a monitori
programme to ensure compliance.*3! As such a functional separation modifi
substantially the market conditions, the NRA also needs to review and poss:bly
adapt the behavioural remedies that were imposed before the separation

imposed. :

{e) Retail obligations

{ail obligation as last resort According io the proportionality principle, the
'R As favour the imposition of obligations on the wholesale markets and impose
hligations on aretail market only when (i) such market is not effectively competi-

« and (ii) the imposition of wholesale obligations could not solve the identified
etail competition problem.*s® Nevertheless, those two limiting conditions only ap-
for the imposition of obligations aiming at solving competition problems and
not apply to obligations aiming at solving other issues, such as ensuring the
versal service, protecting end-users against unfair practices or against exces-
é_retaii international roaming charges.**?

Voluntarily séructural or functionai separation A vertically integrated S
operator may voluntary decide to separate its wholesale and retail activities: fi
financial reasons to attract investors willing to trade high margin for long-ter
security or regulatory reasons (o reduce the obligations imposed by the NRA. In this
case, the operator may transfer its focal access network assets or a substantial
thereof to a separate legal entity under different ownership (vertical separation) o
establish a separate business entity in order to provide all retail providers, inclu
ing its own retail divisions, with fully equivalent access products (function
separation). In those circumstances, the SMP operator should notify the NR.
least three months in advance of its separation plan and possible commitm
regarding the access conditions applicable after the separation.® As such sep.
tion affects substantially the market conditions, in particular by reducing the inc
tives of the wholesale company or entity to favour the retail arm of the SMP opet:
tor, the NRA should review the regulatory obligations that were imposed before th
separation and amend or withdraw them if appropriate.’s The NRA may also maki
binding, wholly or in part, the commitments of the operator for the entire perio
for which they are offered (even if these commitments extend beyond the fi
year period for market reviews) and, then, monitor the implementation of thoj
comtnitments, ¥

ypes of retail obligations When those limiting conditions are met, the NRA
joys a lar, ge discretion in deciding which obligations to impose among the open
st provided in the BECC. The NRA may impose retail tariff obligations such‘ as
prohibition of excessive or predatory prices as well as the imposition of a price
ap or cost-based prices. In those cases, necessary and appropriate cost-accounting
ystems should be implemented. The NRA could also prohibit undue preference to
pecific end-users and unreasonable bundles of services.*® As always, obligations
ould be based on the nature of the problem identified, justified in light of the four
nain objectives of the EECC and proportionate,

3. Mechanisms to consolidate the internal market

eed for coordination mechanisms  The imposition of the symmetric and asym-
etric obligations derives from EU law and often affects the trade between the
‘Member States, hence the costs of regulatory divergences between Member States
“may be high. Moreover, the NRAs enjoy significant discretion in choosing the
bligations on the basis of a very complex technical, economic and legal assess-
ent, hence the risks of regulatory divergences are high, To reduce those costly
ks, coordination mechanisms among the NRAs and with the Commission have
‘heen set up to ensure regulatory consistency. Those mechanisms can be general with
‘the adoption of recommendations by the Commission*! or guidelines and best
‘practices by BEREC %2 They can also be specific to a NRA draft decision going
‘from mere consultation by the NRA to a recommendation by the Commission or

Wholesale-only undertakings A wholesale-only operator is, as indicated by the
name, only active on the wholesale markets and is not controlling or in exclusive
contracts with undertakings or entities active on the retail markets. Such modéls
may be particularly appropriate for local, very high capacity networks. In those
circumstance the operator does not have incentives to favour a particular retail
operator.* As the competitive risks are reduced, the regulatory obligations couf
also be more limited. In this case, the NRA can only impose on SMP wholesale-:
only operator obligations related to non-discrimination and access (hence not related.
to transparency or accounting separation) and, when justified, relative to FRAND

430 FECC arts 77(2) and 68(3).
451 BECC art. 77(3). {
#2 EECC art.78(1}. Moreover, if the operator deciding the vertical separation has been designated as 4% BECC art.80(2).

universal service provider, it should also notify, in advance and in a timely manner, the separatié 457 BECC art.80(3).

plans to the competent authority. The authority then assesses the effects of the separation on the a % EBCC art.83(1). o ) ) .

ability of universal service and adapt regulatory obligations accordingly: EECC art.86(5). 49 BECC art,83(4), Those other retail obligations are described in the following sections of this chapter.

B2

43 BECC art. 78(2). i 480 BECC art.83(2) and (3).
44 BECC art.78(2) and (4) and recital 206. - 80 BECC art, 38(1). » o
455 BRCC art.80(1) and recital 208. 4 BEREC Regulation art.4(1a). For example BEREC, Revised common position on best practice in

[90] [51]
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3t has serious doubts as to its compatibility with EU law (in particular the
.ctives of the BECC) or if it considers that the draft measure would cre-
ate a barrier to the internal market, in which case the NRA should stand
ore adopting the decision; 4 and . .
third, in a two-month phase IT investigation, BEREC adppts an opinion
cating whether it considers that the NRA di:aft deczsmn should be
4intained, amended or withdrawn and may provide sper;l.ﬁt': proposals to
that end; “°Then taking the ntmost account of BER-EC opinion, the Com-
mission may either (i) veto the draft decision, in which case the NRA can-

even a lully fledged veto against a NRA draft decision.*® Ag the. ge
mechanisms have been reviewed previously in this chapter,* the follow:
paragraphs deal with the specific mechanisms.

Consultation of the European partners Each NRA notifies the Commissj,
BEREC and the NRAs of the other Member States of all draft decisions whi
impose a symmetric obligation, designate an SMP operator or impose an asy,
metric obligation; and (i) affect the trade between Member States i.e., hav
influence, direct or indirect, actual or potential, on the pattern of (rade bet
Member States in a2 manner which might create a barrier to the internal mirket
Then, the NRA takes the utmost account of the comments received by the: €
mission, BEREC and the other NRAs. Finally, the NRA communicates (o the Com.
mission and BEREC the decision finally adopted 46 =

in

::gt- adopt it or (ii) lift its reservation, in which case the NRA can adopt the
draft decision. "

tion, if the Commission observes persisting inconsistent implementati‘on
8 ‘of the rules related to market definition and SMP designation which
Barriers to the internal market, the Commission may adopt binding deci-

Passible veto of the Commission against market definition and SMP design entifying a harmonised or coordinated approach.472

tion The Commission has the right to veto the draft decision relating to m
definition and SMP designation because, on the one hand, those measures are bag
on competition law methodologies whose integrity should be protected by the ¢
mission and, on the other hand, the SMP designation is complex (hence has ki
risks of errors) and is the door to impose the majority of regulatory obligatig
(hence has high risks of type I errors). In practice, the procedure runs as follows!

bl‘e.i;écommendations by the Commission on thg imposition of the regul'a-
obligations Except in two specific cases (expiaiqed below), thf: CDH.IIT]1§-
{oas not have the right to veto the choice of 1'cpled1gs because this choice is
4sed on competition law methodologies whose integrity nef:ds to be prof.ected

“omimission but is based on a complex assessment for which the NRA is bet-
placed given its information and knowledge of the ]ﬂcal market conclhtmns.
ever, the Commission and BEREC have a power of influence. In practice, the
ure runs as follows:

fitst, the NRA notifies its draft measure with justification to the Commis-
éion, BEREC and the other NRAs; ' ‘ .
second, in a one-month phase I investigation, the Commission can either (})
not raise any comment, in which case the NRA may adopt the measure; (i)
Taise comments, in which case the NRA may adopt the measure tgikmg th.e
utmost account of those comments; or (iii} open a phase 11 investigation if
it has serious doubts as to its compatibility with EU law (in particular the
"'bjectives of the EECC) or if it considers that the drafl measure would cre-
te a barrier to the internal market, in which case the NRA should stand
before adopting the decision;*?

hird, in a tﬁree%month phase II investigation, the Commisgion, BEREC a!nd
the NRA cooperate closely to identify the most appropriate and elffc.actwe
decision in light of the EECC objectives, the views of marlke'l[ participants
and the need to ensure consistent regulatory practice.’* Within six weeks,
BEREC adopts an opinion indicating whether it considers that the NRA
‘draft measure should be maintained, amended or withdrawn and may

»  first, the; NRA notifies its draft decision with justification to the Comm
. sion, BEREC and the other NRAs i

«  second, in a2 one-month phase I investigation, the Commission can eith
not raise any comment, in which case the NRA may adopt the decisicn
raise comments,*® in which case the NRA may adopt the decision taki
utmost account of those comments; or (iii} open a phase II investigation

remedies on the market for wholesake (physical) network infrastructure access (includin g sha
fully unbundled access) at a fixed location imposed as a consequence of a position of signific
marker power in the relevant market, BoR(12)127, or BEREC Common position on best pract
in remedies on the market for wholesale broadband access (including bitstream access) imposed
a consequence of a position of significant market power in the relevant market, BoR (12)12 9
All Commission letters, recommendations and decisions adopted under arts 7 and 7a of the
ous Framework Directive 2002/21, which have now be replaced by arts 32 and 33 EECC, as
able at: hrrps.'//ec.eumpa.eu/digiml—xing!e~marke{/en/ccmmimriorr—pracedm'es-relecom [Acecess
September 2019].

464 Sce paras 2-063 to 2-064. U
135 BECC art.32(3) and recital 87, In Prezes Urzedu Konmunikacji Elektronicenef (PUKE} and Tele
Dialog v T-Mobile Polska (C-3/14) EU:C:20115:232, paras 50 to 54, the Cont of Justice obse
that the notion of affecting rade between Member States used in electronic communications
analegous to the same notion used in BU competition law and must, therefore, have the samie scop
On that scope, see Guidelines of the Commission of 30 March 2004 on the effect on trade corice
contained in Articles [101] and [102 TFEU] [2004] OJ C101/81. Also Vodafone v Bundesiepith
Deutsehiland (C-395/14) EU:C:2008:244, paras 52 to 57. S
BECC art.32(8) and (9) and art. 121 {2). S
EBCC art.32 and Commission Recommendation of 15 Getober 2008 on notifications, time Hmits an
consultations provided for in Article 7 of Directive 2002/21 of the European Parliament and of i
Council of 7 March 2002 on a common regulatory framework for electronic communicitiol
networks and services [2008] QJ L301/23.

Such Commission’s comments letters on NRAs’ notified measures do not constitute an act produ
ing binding legal effects and are, thercfore, not acts which are amenable to judicial review @il
art.263 TFEU: Vodafone v Commission (T-109/06) EU:T:2007:384, para. 150 BASE v Conmisst
(T-295/06) EU:T:2008:48, para. 109 and VodafoneZiggo v Commiission (T-66071 8) EU:T:2019:5:

192]

46

=

=4

para; 120,

EECC art.32(3) and (4). .

CcC an.SZEﬁg. A dﬁalzt opinion should be prepared by a BEREC Work'tng_ Group within 15 WClIl‘k-
ays and be adopted by the Board of Regulators with a two third majority: BEREC Regulation,

art;12(1) and BEREC Rules of Procedure of 19 April 2019 for the Board of Regulators, BoR (19)58

art:13.

CC art.32(6) and (7).

CC art.38(3a). See para.2-063.

CC art, 33¢1).

EECC art.33(2).

46
46
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provide specific proposals io that end.#7 If BEREC shares the Comy;
sion’s serious doubts, it cooperates closely with the NRA to find an 4
propriate solution and the NRA adopts its measure taking the utmos;
count of the Commission and BEREC views;*¢ and
e fourth, in a further one-month period, takmg the utmost account o
BEREC opinion, the Commission may either (i) recommend the NR
amend or withdraw the draft measure, in which case the NRA should
this recommendation inte account hut is nor bound by it, or Gi) 1i
reservation, in which case the NRA can adopt the draft measure.#7

ﬁvailable on their territories, However, those additional mandatory services
e financed with public funds and not from the telecommunications sector.

1. European universal service
(a} The scope of universal service

£ universal service The universal service comprises two basic services  2-177
euId be affordable at the quahty spec:ﬁed an adequate broadband internet
“gervice and voice communications services, including the underlying con-
n, at a fixed location. ! In addition, Member States may also ensure the af-
ihty of mobile communications and internet access where they consider this
riecessary to ensure consumers’ full social and economic participation in
82 In principle, only the consumers are entitled to the universal service but
or States may extend the beneficiaries to microenterprises, small and
i sized enterprises and not-for-profit organisations,

2-175  Possible double lock veto of the Commission and BEREC against the imposit
of some regulatory obligations The EECC has introduced two new regulafg
obligations which are particularly complex and may have substantial impact o ¢
functioning of the market. Those are the possibility to impose symmetric accé
facilities up to the first concentration point or even beyond and the possibilit
make binding commitments in co-investment deals for the deployment of very
capacity networks and 1ift the other regulatory obligations.#™ Given their comi
ity and impact, the EECC gives to the Commission, if supported by BEREC, a'
power (“double lock veto”) against those two types of NRA draft measura
practice, in the last one-month period mentioned above, if BEREC shares the C.
mission’s serious doubts, the Commission may veto the draft measure of the N
which then cannot be adopted.+7? g

bind infernet access  The BECC does not define a precise bandwidth that  2-178
| be applicable for the whole EU, but provides criteria on the basis of which
Member State should define a bandwidth adapted to its territory that should
ilable to all. The bandwidth should allow social and economic participation
society and be capable of supporting a dynamic list of minimum online
e¢ considered as essential (i.e., email, search engines, basic {raining and
tion online tools, online news, e-commerce, job searching, professicnal
rkmg, internet banking, e-government service use, social media, and instant
ging and calls and video calls of standard quality).**! On that basis and tak-
nto-account BEREC’s reports, each Member State should define the adequate
‘Jbroadband internet access applicable to its territory in light of national
itions and the minimum bandwidth enjoyed by the majority of consumers in
ountry. In order to foster the harmonisation of the national appreaches, BEREC
{ publish regular reports on Member States’ best practices taking into account
ble Commission (Eurostat) data and after consulting the stakeholders.
ver, the customer who requests a lower bandwidth only capable of support-
ice services should also be satisfied.*s Moreover, there should be no limita-
the technical means by which the connection is provided, allowing for
d or wireless technologies, nor any limitations on the category of providers
ch provide part or all of universal service obligations. 8

E.  UNVERSAL SERVICE AND OTHER SERVICES OF GENERAL Economic INTerEs

2-176  Introduction A major principle underlying the liberalisation of the electr
communications sector was that a minimum level of “universal” services shou
remain available to all EU citizens at an affordable price. In a monopoly envi
ment, public communications operators cross-subsidised loss-making area
customers with the revenues from more profitable ones. Concerns were expre
that, in a liberalised and competitive market, those operators would either pa
full costs of service provision to these areas or customers or cease to provide them
at all. As a result, it was feared that those customers with special social needs {
generally have limited incomes) and/or living in rural areas (who are expensiv
serve) migh( have been unable to afford those services or that operators would
be able (o afford to continue serving them. The necessity of imposing univ
service obligations defined at the EU level that could be financed from the telecor communications A voice communications service is defined as a service for  2-179
munication sector was therefore widely accepted as part of the liberalisatic :
programme.*® On top of this EU minimum, Member States were able to impos
according to their national preferences, additional services that should be affor

ECC art.84().

CC art.84(2).

CC arts 34(5), 85(6), and $8(2). The Annex to the Commission Recommendation 2003/361 of 6
fay 2003 concerning the definition of micro, small and medium-sized enterprises [2003] OJ L124/
art.2 provides that (i) the category of micro, small and medium-sized enterprises (SMEs) is made
f enterprises which employ fewer than 250 persons and which have an annual turnover nat
ceedmg €50 million, and/or an annual balance sheet total not exceeding €43 million; and (ii}
in the SME category, a microenterprise is defined as an enterprise which employs fewer than
10 persons and whose annual turnover and/or annual balance sheet fotal does not exceed €2 million.
BECC ai.84(3) and Annex V. This list is dynamic and can be amended by the Commission with a
elegated act: EECC art. 116.

ECC art.84 (4) and recital 216,

ECC recital 214.

47
4
47

s

BECC art.33(3).
EBECC art.33(4).
EECC art.33(5) and (6). According to the EECC ar1.38(2), an NR A should take the ntmost accoi
of the Commission recommendations and, where it chooses not to follow the :ecmnmendatmn,
should inform the Commission giving the reasons for its position, see para.2-062.
EECC auts 61(3) and 76(2), reviewed respoctively at paras 2-136 and 2-163.

EECC art.33(5c¢). i
See Councit Resolution of 7 Febriary 1994 on universal service principles in the telecomm
tions sector, OJ [1994] C 48/1,

P
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o the level of expenditure, but also to the way customers can controd it.
are; the providers which offer special tariff packages and options should also
ific Tacilities allowing the consumers to control expenditure.® In addi-
ev-should put in place a system to avoid unwauante(} dlsgonnecuon, !nc]ud
ppmpriaie mechanism to check continued interest in using the service, 4

originating and Iccelvmg, directly or indirectly, national and mtemauonal
through numbers in a national or international numbering plan.®7 The service:
directional, cnabhng both parties to communicate independently of the techn
ogy used, such as circuit switching or packet switching.

Affordability of universal services The main characteristic of a universal so
is that it should be affordable to all its beneficiaries. To ensure this, the NRAs sh
monitor the evolution and level of retail prices of the two components: of
universal service (1.¢., adequate broadband internet access service and voice ¢
munications services at least at a fixed location), in particular in relation to natig
prices and national consumer income. "8 On that basis, if a Member State estabhs
that retail prices for those services are not affordable because consumers with 4]
income or special social needs are prevented from accessing such services, it sho
take measures to ensure the dffmdabﬂlty of those services across its territor

,]ab;llty of universal service With the EECC, the EU universal service has
scome a social policy to ensure that the basic electronic communications
tfered on the market remain affordable. However, in some arcas, mainly
1 ones where the economies of scale and scope are lower than in more
y populated areas, the market may not even offer such basic communica-
ices. To deal with those cases, the EECC aims to increase the private
ves to deploy networks and Member States may finance the deployment of
fructures in the so-called white areas where there is no commercial case for
eployment 496 Although a universal service is not the primary means to ensure
- deployment and coverage, it serves as a backstop when private and public
ment are not sufficient to ensure the availability everywhere of basic com-
jons services. If, taking into account the geographical survey of networks
ment, a Member State concludes that neither the market nor public interven-
echanisms are likely to provide consumers in cettain geographical areas with
anection capable of delivering adequate broadband internet access service and
communications services at a fixed location, that Member State should
irie the most efficient and appropriate approach for ensuring such availability.
ping so, the Member State should respect the principles of objectivity, transpar-
non-discrimination and proportionality and minimisation of market

ions.¥7

Options to ensure affordability  To do that, the Member State has dlffelent optio;
(i) it may provide direct support to consumers with a low income or special

needs, which could be part of social allowances or vouchers; and/or (i) itm
1'equire all providers of broadband access and voice communication services't
fer to those consumers taviff options or packages different from those provid;
under normal commercial conditions, for instance social tariffs or averaged tari
for the whole the national territory.** The conditions under which undertak
provide these tariff options or packages should be fully transparent and applied
accordance with the principle of non-discrimination.” Among those options
Member State should choose the ones that minimise the market distortion, 1
exceptional circumstances under which those options would lead to excessi
administrative or financial burden for providers or for the State, the Member §f
may limit the imposition of special (and cheaper) tariff options or packages
specific undertakings designated on the basis of an efficient, objective, tzanspa
and non-discriminatory procedure. %2 ' iation of the universal service provider One means to ensure the avail-
“of the universal service is to designate one or more electronic communica-
roviders which have to offer those services on the nattonal texritory.*® In this
o ensure that the universal service is provided in the cost-effective manner—
ihat its cost is minimised—the Member State should use a designation

hanism which is efficient, objective, transparent, non-discriminatory and

Affordability: disabled users ‘When appropriate in light of national conditions
disabled users should get state support and other measures may be taken in ord
to ensure that terminal equipment, and specific services that enhance equwalent
cess, including where necessary total conversation services and relay services;
available and affordable.#?

Control of expenditure  Empirical evidence has shown that affordability is not : X
. lateéd terminal and specific equipment that enhance equivalent access, beyond the affordability of
& access and voice communications services as such.

C art.88(2) and Annex VI Pt A mention the facilities to control expenditure: itemised billing,
lective barring for some outgoing calls, pre-payment systems, phased payment of connection fees,
cial measure in case of non-payment of bills, tariffs advice, cost control and facility to deactivate
ird party billing.

ECC art.85¢2) in fine and art.88(2).

U Guidelines of 19 December 2012 for the application of state aid rules in relation to the rapid
ployment of broadband networks [2013] OF C25/1. On the state aids for broadband deployment,
¢ the Chapter X11 of this book. The EU contribuses to the financing of the availability of wireless
roadband hotspots through its “WIFIEU” initiative: Regulaton 2017/1953 amending Regula—
5-1316/2013 and 283/2014 as regards the promotion of internet connectivity in local communi-
es-[2017] OF L286/1. At its launch, a financial envelope of €95 million was provided for, for the
al three years of operation.

ECC art.15(2b) and at. 86(1) and (2).

ECC art.86(3) and (4). The list of the universal service providers should be notified to the
ommission: EECC art. 121(2).

48

3

EECC art.2(32) and recital 14.
4% BRECC ant.85(1).

4% BECC art.85(2).

9 BECC art.85(3).

1 EECC ant.85(5). For instance, it has been shown that self-selected tariffs (where the umvemal Serv]
provider proposes a suite of tariff plans that consumers can choose, depending on their consi
tion pattern) may be efficient, as it gives consumers an incentive to reveal their preferences and:lir
the subsidy to those subscribers that are really in need. Riordan, "Universal Residential Telepho
Service", in Cave et al. (ed), Handbook of Telecommunications Economics, 424-477. Morei
subsidies that are targeted to a specific group of citizens or specific area are more efficient tha
general geographical averaging of tariffs.
EEBCC art.85(2),

BECC art.B5(4) and recital 226. Moreaver, if the market is not delivering affordable products a
services incorporating facilities for consumers with disabilities under normal economic conditio
the support and other specific measures taken by Member States may address also the cost of

[96]
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al service. " The EECC does not define when the burden is unfair but, under
yious ;egulatmy framework, the Court of Justice considered that a burden
Fair when it is excessive in view of the universal service provider’s ability to
taking into account all the specific characteristics of such an undertaking,
jcular the quality of its equipment, its economic and financial situation and
ket share.”® The asscssment of the unfairness is thus relative to each
rsal service provider.

whereby no undertaking is a priori excluded.®? They may for instance auction
provision of universal service.® Aiso for efficiency reasons, the Member State m
designate different providers for different components of the universal seivig
(broadband access and voice communication) and/or different parts of the natjy
territory. 5! .

now replaced by the EECC, the scope of universal service was different gn
included some services which have not been taken over, such as directories:an
directory enquiry services or public pay phones or other voice telephony adeg
points,®2 Member States may decide to ensure the affordability or the availabiljj
of the previous universal services provided that they were applicable in Decemly
2018 when the EECC entered into force, that they continue to be justified in lig
of the national circumstances and that their necessity is regularly assessed.”®

if mrwer.sal service: determination  When the burden is unfair, the NRA
lates the net cost for the provision of the universal service on the basis of one
& following two methods: (i) the casy method can be used when the costs have
revealed during the designation procedure of the universal service provider.
. if the State auctioned the designation and has chosen the leas( expensive
fie amount of this bid could be considered as the net cost of the universal
ce: (ii) however, when auctions have not been used or were not successful, the
A relies on the difficult method of calculating the net cost. % The NRA
fates the difference between the net cost, including the cost of capital,*® borne
deésignated undertaking when providing a universal service’!? and when not
ding such a service (i.e. the net avoidable cost). The net cost is thus not merely
fference between all the revenues and all the costs connected with that provi-
of a universal service.’!! Such calculations should be based on an objective and
parent methodology and take account of the rules relating to the assessment
e aid granted for the provision of services of general economic interest on the
of art. 107 TFEU 512

Future universal service—review of the scope The harmonised Europ
universal service is an evolving concept. The Commission may, with a deleg
act, amend Annex V containing the minimum list of online services that should'hy
supported by the broadband internet connection.’™ In addition, the Commissio
must review its scope every five years in the light of social, economic an
technological developments taking into account, inter alia, mobility and data rat

(b) The financing of universal services

mpensating universal service providers 1f the universal service provider
uests financial compensation®'? and if the NRA calculates the net cost ot the
rsal service and considers that such cost represents an unfair burden for the

Cost of universal service: unfair burden When the NRA considers that th
provision of a universal service may represent an unfair burden on its providers th
request financial compensation, the NRA calculates the net of cost of su¢

EECC art.89,

Commission v Belginm (C-222/08) ELRC:2010:583, para.49.

Cammission v Belgium (C-222/08) EU:C:2010:583, para.50. The Court of Justice also decided that:
‘although a foss-making situation is a burden, it is not necessarily an uafair burden for every
perator.”

oltowing the methodology foreseen in Annex VII of the EECC. This Annex supersedes in practice
tie methodology for determining costs that was published at the time of the liberalisation of the sec-
or and remains in force: Communication from the Commission on the Assessment Criteria for
National Schemes for the Costing and Financing of Universal Service in Telecommunications and
Guidelines for Member States on Operation of such Schemes, COM(96) 608.

ééskf telekomunikaénf v T-Mobile and Vodafone Czech Republic (C-518/14) EU:C:2015:657, paras
3 to 43,

The NRAs should thus estimate, in monetary terms, the indirect benefits that the undertaking
‘oncerned derives by virtue of its position as a universal service provider (such as brand image or
ibiquity) and deduce the amount estimated from the cost avoided in the absence of universal service
biigations, in order to determine the overall cost burden: EECC recital 241.

TDC v Teleklagenavner and Eviivervs—og Veeksiministeriet (C-327/15) BU:C:2016:974, para.71.
Cesky telekomunikaini v 1-Mobile and Vodafone Crech Republic {C-518/14) EU:C:2015:657, para
9. Those rules are explained in the Communication from the Commission of 20 Deceinber 2011
m the application of the European Union state aid rules to compensation granted for the provision
f services of general economic interest [2012] O C8/4. See Chapter X1 of this book.

The BECC pats the burden of proof on the undestaking requesting compensatlon They should
rovide NRAs with a sufficient level of detail of the specific elements requiring such funding in order
Justify their request. Member States are entitled to set a deadline for the submission of applica-
“tions for compensation provided that that time limit is no less Favourable than that provided for in
ational law for an analogous application and that it is not such as te render impossible in practice

[99]

92 In Telaustria Verlags and Telefonadress v Telekom Austria (C-324/9) EU.C:2000:669, paras 60
62, the Court of Justice held that even if public service concession contracts fall outside the
of the EU’s public precusement Directives, the public bodies responsible for ensuring the prov
sion of the universal service are bound to comply with the fundamental principles of EU law, thereh
ensuring transparency and sufficient advertising for any potentiat tenderers, to enable the m
for electronic commumications services to be opened up to competition and to enable a revie
the impartiality of the procurement procedures to be underiaken. :

0 For a typology of auctions and the criteria to be taken into account when designing an auctionf

universal service obligations, see Sorana, “Auctions for universal service subsidies™ (1998

Journal of Regulatory Econonties 33; Nett, “ Auctions; an alternative approach to allocate unive

service obligations” (1998) 22 Telecommunicarions Pelicy, 661, 'See also Weller, “Auctio

universal service obligations” (1999) 23 Telecommmications Policy 645, who details the schem

proposed by GTE in the United States for an auction leading to in-market competition, which W

criticised by Laffont and Tirole, Competition in Telecommunications (MIT Press, 2000), 244-26(

To guarantee the principles of non-discrimination and the minimising of markes distortions, nation:

law cannot require that the provider of the universal service should be able to cover the entire n:

territory: Commission v France (C-220/07) BU:C:2013:427, para.34. See also Conmission

Portugal (C-154/09) EUC:2010:591, wherte the Court of Justice that the designation by law of:

incumbent operator, Portugal Telecom as the universal service provider until 2025 was in breach i

the obligation under the Directive to rely on an efficient, objective and non-discriminatory de

tion procedure (see para.36).

Universal Service Directive 2002/22, arts 4 to 7. See paras 1-294 to 1-298 of the third edition of th

book,

303 BECC art.87.

4 EECC art.116.
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other operators).”2? Finally, to ensure objectivity and transparency, the fund
4 be administrated by the NRA or an independent body under its supervision
report should be published annually providing the details of calculated cost
&universal service and identifying the contributions made by all undertak-
ofved, including any market benefits that may have accrued to the undertak-
sursuant to universal service obligations.™ EBU law does not specify what

providers, the provider is entitled to be compensated.’ However, the compe
tion mechanism may not result in the distortion of competition, should be noii
to the Commission’!® and should comply with the state aid rules.’' Tn particuly
the universal service provider must be compensated only for the specific net g
involved and the net cost burden should be recovered in a competitively neu

Sources of compensation The compensation mechanism may be financed fi
public funds and/or funds raised from within the electronic communicati
sector,51 Member States may decide to finance the net costs of ditferent eleme
of universal service through different mechanisms.

ersal service provision. It seems that, in such a case, the amount exceeding the
osts should be refunded pro rata to those operators that have coniributed to the
iing as any amount in excess of the net costs constitutes an unlawful state aid
-art, 107 TRELL¥

Universal service fund Tf a Member State decides to establish a sectoral fund: :
should be financed by all electronic communications networks and services opi
tors which provide services in the territory of the Member State, and therefg
include providers of fixed, mobile and cable TV networks and electronic com:
munications services, including internet service. The Tunding mechanism must e
the good governance principles of avoiding or minimising market distortio
proportionalily, non-discrimination and transparency,’" To ensure that m
distortions are minimised, contributions should bhe recovered in a way.th
minimises as far as possible the impact of the financial burden falling on'¢
users, for example by spreading contributions as widely as possible am
electronic communications operators.’2® To ensure proportionality, Member State
may choose not to require contributions from undertakings whose national tur
is less than a set limit established under national law. 52t To guarantee 1oj
discrimination with regard to vertical structures, the contribution method sho
avoid any double imposition falling on both inputs and outputs, or an
cumulated impositions {e.g. service providers should not be required to contribyl
on the basis of their own activities and in relation to wholesale inputs purcha

2. Additional mandatory services at the national level

jtional national mandatory services: scope The harmonised universal
ice is a safety net which comprises a cornerstone set of minimum services that
ild be affordable and available across the whole EU while the net costs can be
-d from the general budget and/or a fund levied from within the electronic
munications sector. However, an individual Member State may decide to go
yond this minimuim set of services and make additional services affordable and
fable on its territory when markets do not fulfil the perceived needs of the
ens. %

ancing In such cases, the designated providers of additional mandatory
ices have the right to be compensated for the net cost caused by the provision
lose additional services.’?¢ This financing follows the general rules on the
pensation for services of general interest and not the specific rules on the
ivérsal service. On the one hand, this implies that the financing is not limited to
infair part of a possible net cost." This should cover all the net costs caused
he provision of additional mandatory services independently of the revenues
rated by the provision of other services.5 On the other hand, this implies that
financing should come from the general state budget and not from a sector

or excessively difficnlt the exercisc of the right to compensation: TDC v Teleklugenwviiet
Erlvervs—og Veekstminisieriet (C-327/15) EU:C:2014:2009, para. 107.
This right of compensation has direct effect and may thus be invoked by the universal service pra
e1s before a national Court if the EECC is not correctly transposed in the Member State: C
telekomunikacni v T-Mobile and Vodafone Czech Republic (C-318/14) EU:C:2015:65, pard.53
515 Competition Directive art.6(2).
316 EECC recital 244,

17 EECC recitai 224.

518 BECC art.90(1). Most European countries have planned a sectoral funding approach to compcn
for the cost of the universal service obligations. However, funds permitted by national fegisla
have not always been established. For example, Germany did not designate a US provider whi
Treland, the NRA has never considered the cost of provision as an unfair burden. In six count
(Czech Republic, Malta, Hungary, Sweden, Latvia and Finland) a public funding mechanist
place, whereas Denmark has a mixed funding mechanism, See BEREC Update Survey of 24 Feby
ary 2017 on the implementation and application of the universal service provisions—a synthes
the results, BoR (17)41,
EECC art.90(2) and Competition Directive art.6(1). The Commission challenged the dec:qmn y
Portuguese anthorities to ask operators to make an extraordinary contribution in three consgeil
years for the financing of the net cost of the universal service incarred in the past, considering §ix
obligation in breach of the requirements of transparency, non-discrimination and least mark
distortion. The Commission is now calling on the Court of Justice of the BU to confirm that
extraordinary compensation infringes this Directive: see Commission Press Release, Univel
Service Directive: Comnission refers Parfugal to the Court, IP/18/6248 (8 November 2018) :
30 BECC recital 243,
21 EBCC art.90(2).

51

=

ECC Annex VILPL A,
EECC ant.91(2).
liere is no Commission State aid decision relating to universal service funds in the telecommunica-
ons sector but decisions adopted regarding the universal service funds in the postal sector are by
alogy providing insights on the review of sach funding mechanisms under the State aid rules. See
¢.8: Greece Hellenic Post (ELTA)~Compensation for the financing of the universal postal service
[(Case SA.35608, | Angust 2014),

BCC art.92,
In TDC v Teleklugenavner and Erlvervs—og Veekstministeriet (C-327/15) BU:C:2014:2009, para.87,
e Court of Justice decided that the equivalent of art.92 EECC under the previous reguiatory
mewark has direct effect, inasmuch as it prohibits the Member States from making the undertak-
ing which is responsible for providing an additional mandatory service, bear all or part of the costs
‘connection with the provision of that service.
TDCy Teleklagencevnet and Frivervs—og Veekstministeriet (C-327/15) BU:C:2014:2009, paras 62

=3

5t

3

herefore, the possible revenues eamed from the provision of the universal service should not be
taken info account in the determination of the net cosis of the additional mandatory services: TDC
Teleklagenmonet and Erfvervs—og Vackstministeriet (C-327/15) BU:C:2014:2009, para.55.
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fund.’? Indeed, the use of sectorai fundmg should be alleviated, as concenﬁat
the financing of services of general interest obligations on the undertakings
particular economic sector creates significant market distortions and risks sl
down the development of such fundamental sector of the economy.

n the national {erritory.”® Moreover, must carry obligations are subject to
i review at least every five years in order to keep them up-to-date with
logical and market evolution and in order to ensure that they continue to be
portionate 10 the objectives to be achieved.’*

3. Access to specified radio and television broadcast channels an

. e neing As carrying programmmes is costly, Member States may determine ap-
services—*‘‘must carry” obligations

iale remuneration for the electronic communications providers subject to the
ry obligations. In this case, the remuneration should be non-discriminatory,
ermnined on the basis of clear criteria and methodologies, proportionate and
p_arent.f"‘“ In the absence of a national provision on remuneration, providers of
or television broadcast channels and providers of electronic communica-
etworks must agree contractually on the remuneration,

Scope: channels and services to be transmitted Next to the affordabilit
the availability of infrastructure services such as internet access and voice ¢
munications, Member States may also want to ensure the accessibility of
content. To do that, they may impose reasonable “must carry” obligations™ for ¢
transmission of specified radio and television broadcast channels®! and ¢
complementary services.® Such obligations can be imposed on the provide
electronic communications networks and services used for the distribution of 1
or television broadcasts to the public, such as cable, [PTV, sateltite and:
restrial broadcasting networks if a significant number of end-users of such netwg
and services use them as their principal means to receive radio and televisi
broadcast channels.™ As must carry obligations limit the freedom moveme
services and entail costs, art.56 TFEU,5 as well as the EECC, set strict con
tions on the imposition of such obligations. They should (i) meet clearly defin
general interest objectives such as the media pluralism which is linked to'(
fundamental freedom of expression; (it} be able to fulfil this objective; 7 (i
proportionate, which implies that the procedure to designate the prograny
benefitting from must carry rights should be transparent and based on we
defined criteria;** and (iv) be non-discriminatory, in particular the award o
carry right must not, either in law or in fact, be subject to a requirement of establi

F. Enp-users Rigurs, CoNSUMER PROTECTION AND SECURITY

sduction The authorities should not only ensure that the market works well
 shiould also protect the end-users to ensure they can make informed choices,
free to choose and can easily switch between providers, they can control
bills, they are protected in emergency situations and against security incidents
hat they benefit from alternative dispute resolution mechanisms which are easy

(a) Scope

ficiaries of the protection rules In addition to the general rules which
cteonsumers (i.e., natural person acting for purposes which are outside his or
¢, business, mal‘t or profession),**? the EECC provides a new layer of protec-
justified by the particular importance, the specific characteristics and the
lexities™ of the electronic communications networks and services.’ The
of the protection is also broader as it covers all end-users (i.e., a natural or
person using or requesting—but not providing—a publicly available electronic
nunications service).>” Thus, the consumers but also the undertakings which

52
5
53

=

EECC art.92 and recital 245.
EECC art, 114(1). :
“Television broadcast” is defined by the Audiovisual Media Service Directive (art.1.e)a5;
aundiovisual media service provided by a media service provider for simultancous viewing
programines on the basis of a programme schedule’, In Kabel Dewtschiand v Niedersdichsis
Landesmedienanstalt fiir privaten Rundfunk (C-336/07) EU:C:2008:765, paras 64 to 65, the:
of Justice decided that a determinative criterion for the concept is that broadeast of tel
programmes is intended for reception by the publkc and that the concept may cover telem
services such as teleshopping, while the manner in which the images are uansmn[ed is. o
determinative factor. See also Chapler IV of this book.
%32 In particular, accessibility services to enable appropriate access for end-users with disabilifie
data supporting connected television services and Electronic Programme Guides. :
In France Télévisions v Playmédia and Conseil supériewr de Uaudiovisuel (CSA) (C 29
EU:C:2018:1017, the Coust of Justice held that Member States can also impose must-carry, obli
tions on undertakings which are not providing electronic communications networks and s
such as an undertaking which offers the live streaming of television programmes online (see p
In this case, the specific conditions of art.56 TFEU should take precedence over the condmo
the EECC {para.38).
This condition should be proven by the authorities imposing the must carry obligations andn
the electronic communications providers wanting to alleviate such an obligation: Conuritiss
Belgium {C-134/10) EU:C:2011: 117, para. 74, :
3% UPCv Belginm (C-250/06) BU:C:2007:783, para.38.
36 UPC v Belginm (C-250/06) EU:C:2007:783, paras 40 to 42, Kabel Deutschiand v Niedersichsis
Landesmedienanstalt fiir privaten Rundfink (C-336/07) EU:C:2008:765, paras 33 to 38.
ST UPC v Belgiwm (C-250/06) EU:C:2007:783, para.43.
3% UPC v Belgium (C-250/06) EU:C:2007:783, paras 44 10 47 and Conumission v Belgiunr (C -13
EU:C:2011:117, paras 59 to 65 noting in particular that the designation should apply td' specilie

1102]
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grammes and not to broadcasters which may have some programmes justifying must-cary rights

and others not. In Kabel Dewtschland v Niedersiichsische Landesmedienanstalt fiir privaten

Ifunk (C-336/07), the Court of Justice clarified that there is no quantitative lirit on the numbers

f programmes which may benefit from must carry rights (see para.26) but that the national judge

fnust determine whether the obligations imposed on the operator are economically reasonable {(see

aras 46 to 54).

HPC v Belgium (C-250/06) BU:C:2007:783, paras 48 to 49 and Commission v Belgiwm (C-134/10)

BXC:2011: 17, paras 66 to 67,

EECC art. 114(2),

EECC aut. 1 14(3) and recital 309.

Thase rules are explained in Chapter V11 of this book. EECC art.2(15) gives the definition of a
fisumer,

ASmentioned Dy the Court of Justice in Autoritd Garante della Concorvenza e del Mercato (AGCM )

V- Wind Tre and Vodafone alia (C-54/17 and C-55/17) EU:C:2018:710, para.54.

The Cowrt of Justice clarifies that the specific electronic communications protection rules are

omplementary, and noi substitutes, to the general consumer protections rules. Therefore, those

geheral consumer protection rules apply fully to the electronic communications sectors and should

be'enforced by the consumer protection anthority: Auroriti Garante delfa Concorrenza e del Mercato

AGCM) v Wind Tre und Vodafone Halia (C-54/17 and C-55/17) EU:C:2018:710, para.70,

EECC art.2(13) and arl.14.
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ave not providers of electronic communications networks and services benefit

o5 are directly justified by objective criteria.®™ However, electronic com-
this enhanced protection unless the EECC provides otherwise. att

tons services are excluded from thle scope of the Services Direcn‘vcla.“'“
ofore, the EECC introduces an obligation similar to the one of the Selll\(flces-
tive specifically for providers of electronic communications networks or
they should not apply different requirements or general conditions of ac-
r use of, networks or services to end-users, fo!' reasons related to thccnd
patienality, place of residence or place of establishment, unless such differ-

tions networks and services, thereby also including number-independ ment is objectively justified, for example due to differences in costs and

interpersonal communications services,546 However, providers which:
microenterprises providing only number-independent interpersonal commug; o
tions services ate exempled from those obligations.>7 : s to numbers and services Where economically ieaglble, cnd—‘user_s S'hout11d
1o to: (i) access and use services t;sing_non—gcograpinc numbers within t le
i:and (ii) access all numbers provided in the EU., regauliless of the techno ]
ind devices used by the operator. The C(.)urtlol’ I US‘IICB dec1ded_ that the natllo.Ea
srities may impose a price control obhga'uon' without carrying out a n.uu et
s and SMP designation, if such an obligation constitutes a necessary and
ortionate step to ensure that end-users are able to access services using non-
phic numbers within the EU.5 However, there is an excegtlon wh<_3n the end-
has chosen for commercial reasons to limit access by calling parties located

ific geographical areas,

Full harmonisation Most of the end-users protection rules are maxi;
harmonisation. This implies that, for the issues covered by the EECC, the Mem
States cannot maintain or introduce stricter or weaker rules on their territorics
As a consequence, all providers should comply with the same rule and all e
users benefit from the same level of protection in the internal market.

Periodic review  As those protection rules are important for end-users but ¢an
costly for electronic communications providers, they should be regularly asse
and adapied if necessary. Every three years, BEREC should assess the impa
the end-users rights, in particular on (i) the information and the ability of SWitg
ing of the end-users and their possible related harm; (ii) the effective access
emergency services, in particular against the increased use of number-indepen
interpersonal communications services; and (iif) the likely costs or impact oni
novation of possible adaptation of those end-users rights. On that basis, the Cor
mission may then propose adaptation to end-users rightg,5# :

ss to directory enquiry services Member States cannot maintain any regula-
restrictions which prevent end-users in one Member Staie from accessing

ﬂ'y the directory enquiry service in another Member State by voice call o
q.556

tection of fundamental rights National measures regar_ding cnd-us.ers’. ac-
5 to, or use of, services and applications through gieclromc commumcatlo-ns
works should respect the Charter of Fundamental ng'hts of the EU and general
iples of Union law. Thus, any measure that could l_umt the exercise of ﬂ}{: 1‘1ghts‘
reedoms recognised by the Charter may only be imposed lf it is prov1‘ded. for
law, proportionate, necessary, and genuinely meets general interest Ob_]BC‘ﬂ:;?S
gnised by EU law or the need to protect the rights and freedoms of others.*

(b) Internal market and fundamental rights

Sector-specific non-discrimination obligation The Services Directive en
that the recipient of services is not made subject to discrimination based on nationa
ity or place of residence requirements by providers established in their territo

. o . - : ¢) Empowering consumers: informed choices
while allowing differences in the conditions of access {o services when those di © p g

 role of information and transparency The first and most fundamental way

- . . . - . e - —users is i complete and accurate information to
> For the definitions of the different categories of electronic communications services, see ER mpower EU end-users is to give them P

art.2{4) to {7), reviewed in paras 2-008 to 2-012. :
EECC art.98. “Microenterprise” is defined as an enterprise which employs fewer than 10 persé
and whose annual turnover and/or annval balance sheet total does hot exceed €2 miilion: Ani
the Commission Recommendation 2003/361 concerning the definition of micro, small and medi
sized enterprises [2003] OJ L124736, art.2. Member States should ensure that the definitior
microenterprise is not circumvented by purely formal means and examine the structiie
microenterprises which form an economic group, the power of which exceeds the powsi-
microenterprise: EBCC recital 255, i
EECC art, 101, The BECC provides exceptions for contract duration (at. 105(1); information o
constunption level (art. 102(6)); bundled offers (aurt. 1O7(5)); and the provision of facilities to cai
expenses (arl.115), Moreover, the EECC is a Directive that should be transposed in the Mem
States, hence the national fransposition rules may have some variation. Moreover, they should
enforced by national authorities, hence the national enforcement may also have some variations..
Telekomunikacja Polska v Prezes Urzedu Komunikacji Elektronicznej (PUKE) {C-522/

EU:C:2010:135, para.29, the Cowt of Justice decided that the previous regulatory framework doe
not provide for full harmonisation of consumer-protection aspects,
9 BECC art, 123,

54

e}

- Directive 2006/123 of the Buropean Parliament and of the Council of [2 December 2006 on services
‘in the internal market [2006] OJ L376/36 (*Services Directive”) art.20.

“Services Directive art.2(2c).

‘BECC a1t.99 and 1ecital 256.

Polkamtel v Prezes Urzedu Komunikacji Elektronicznef (PUKE). (C-397/14) EU:C:2015:23_2,
“para.33, the Court of Justice decided that 3 Member State may provide that an operator of a public
“electronic communications network must ensure that afl end-users are able to access non-
“ geographic numbers on its network in that State and not only those of other Membe.,r States.

-KPN v Autoriteit Consument en Markt (ACM) (C-85/14) BU:C:2015:610, para.49. See also
i Polkomtel v Prezes Urzgdu Komunikacji Elektronicznej (PUKE) (0397/14.) EU:C:2015:232,
- para.52, where the Court of Justice observed that such a measure does_ nof violate art, k6 of the
: Charter of Fundamental Rights of the EU on the freedom to conduct business.

% BECC art .97,

35 BERCC art. H12(3).

1 BECC art, 100,

54
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onal communication services should give to the general public three types
ormation {o help end-users fo make their purchasing decisions: their contact
idescription of their services (including the main characteristics, price,
“aesistance, standard contract conditions), and the dispute resolution

ensure that they make the best purchasing decisions according to their preferen
and interests 5% Transparency and information has been at the core of genet:
consumer protection law since its inception in the 1970s and is also one of the g
components of the sector-specific end-users’ protection in the EECC. 5

Mandatory contract information In addition to the information obligat
imposed by the general consumer protection law,5 the EECC obliges most pr
ers of publicly available electronic communications services™! to give end-users:
main relevant information to allow them to make their purchasing decisions i.e:
main characteristics of the services, the price, the duration of the contract;y
compensation arrangements and the action to be taken in case of security incide
That information should be given in a clear and comprehensible manner o
durable medium or in an easily downloadable document.’? They should
become an integral part of the contract unless the parties expressly ag
otherwise.’® To take into account the limited attention of the consumers whi¢
now well documented by numerous behavioural studies, a concise and easily i€
able contract summary with the main information should also be provided free
charge to consumers, prior to the conclusion of the contract,’* The full harmon
tion of the information publication obligations increases legal certainty for both e
users and providers of electronic communications services and lowers the entry.
riers and unnecessary compliance burdens stemming from fragmented informiatio
rules. This harmonisation does not nevertheless prevent Member States fr
regulating situations not contemplated by the EECC, in particular in ordel fo
dress emerging issues. ¥

d be updated regularly.55

endent comparison fools  Again, (o take into account end-users’ limited at-
on, at least one comparison tool enabling them to compare and evaluate dit-
ffers should be available free of charge. Given the importance of comparison
‘steering customers’ choices, they should be operationally independent from
viders they compare and disclose their owners, provide accurate and up-to-
onmparison, set out clear and objective criteria on which the comparison is
nd use plain and unambiguous language.’®” They may be certified by
petent authorities. In addition, information on the most common means to
< in unlawful activities or to disseminate harmful content online as well as
nis.of protection against risks to personal security, privacy and personal data
“should also be provided free of charge. 5%

rination on the quality of the service  Given the importance of the quality of
igital services, providers of internet access services and of publicly available
ersonal communications services should also publish comprehensive,
. . . : arable, reliable, user-friendly and up-to-date information on the quality of their
Transparency towards the public in general Next to this pre-contract Eies 69 y P 4 J
information, the providers of internet access services or publicly availah) '

(d) Empowering consumers: free choice and switching

S5

&

On the role of information and data in regulation, see also Autorité de la concurrence, AMFE,
Arcep, Atjel, CNIL, CRE, CSA, Data-driven regulation, Fuly 2019, available at: Iittps:/en.ar
news/press-releasesfp/i/cooperation-benwveen-regulators.htmi [ Accessed 10 September 201
In addition to the EECC ar1.4 of the Open Internet Regulation imposes several transparency req
ments on the providers of internet access services (see para.2-231) and arts 14 and 15 of the Roam
ing Regulation impose fransparency requireinents on the providers of international 1oammg sery
(sec para.2-242).
30 In particular by arts 5 and 6 of the Consumer Rights Directive 2011/83, analysed in Chaptel Vil
this book and by arts 5 and 10 of the Directive on electronic commerce 2000/3 1, analysed in Chapt
I
Only providers that do not receive any remmuneration directly or indirectly linked to the pm\q
of the electronic communications services at hand (such as an university giving visitors free acces
to its wi-fi network on campus) whether through payment from the users or through advertisi
revenues, are exempied from these information rc:quirements for contracts: ERCC recital 250, Th
is also an cxceptlon for the providers of transmission services used for the provision of machme i
machine services. X
ERBCC art.102(1) and Annex VIII Pt A, The Pt B of such Annex specifies in more details whichty
of information should be given by the providers of infernet access services and publicly avail
interpersonal communications services.
EECC art.102(4).

S+ EECC art. 102(3). Where, for objective technical reasons, it is impossible to provide the contrac
mary prior to the conclusion of the contract, the summary must be provided without undue del_
thereafter. However, the contract shall not become effective before the consmmer has confirmed:h
or her agreement, after reception of the contract suminary. To harmonise those contract sumiid
across the EU, the Connnission has to adopt an implementing act specifying a contract sumit
template, See also BEREC Report of 6 December 2018 on contractual simplification, BoR(lS)
EECC art. 102(7} and recital 257. :

tract duration and termination To be empowered, end-users need to be
rmed but also able to act upon this information and change providers if they
it appropriate. This is the reason why the EECC contains a series of provi-
s to facilitate the change of providers and to reduce users’ switching costs.’”
instance, conditions and procedures for contract termination should not act as

55

&

56

BCC art, [03(1) and Annex IX.

BCC art, 103(2) and (3). Those conditions are similar to the ones imposed for comparison tools used
A financial services: Directive 2014/92 of the European Parliament and of the Council of 23 July
2014 on the comparability of fees related to payment accounts, payment account switching and ac-
¢3S to payment accounts with basic features [2015] QJ 1.257/214, ani.7.

EECC art, 103(4).

ECC art.104 and Annex X, To ensure a certain harmonisation of the quality of service measure-
mient and information, BEREC has to adopt guidelines detailing the relevant quality of service
arameters, the applicable measurement methods, the content and format of publication of the
formation, and quality certification mechanisms. As akready explained (see para.2-043), national
uthorities may also promote self and co-regulation to improve the general quality of service
rovision; BECC art,24(2). )

ording to an EU Survey done by the Commission in 2016, consumers consider it important to
able to keep phone numbers, emails and online content when switching providers: 89% say it
ould be important to keep their mobile number, 82% say this about their fixed line number, and
{I8% about their emails or other osnline content stered by their provider: Special Eurobarometer 438:
~Commmications and the Digital Single Marker, May 2016,
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.'mails alter termination of the contract,® The NR As should also ensure the
ncy and simplicity of the swiiching process for the end-user.!

a disincentive to changing service provider.”™ In the particular case of contr
concluded between consumers and most of the providers of publicly availa
electronic communications services,’” the duration cannot be longer than
months.** In case of automatic prolongation, the provider should inform about’s}
prolongation before it takes effect and gives best tariff advice on their services
Moreover, end-users should be able to terminate the contract at any time wi
maximum one-month notice period.” They are also entitled to terminate i}
contract without any costs in case of changes of contractual conditions which
not in their interest or imposed by law’™ or in case of significant continued
frequently recurring discrepancy between the actual performance and:
performance indicated in the contract.5? A specific difficulty arises when an'ey
user has acquired subsidised terminal equipment in combination with its subsc
tion to the electronic communications service. In this case, if the end-vser choo
to retain the terminal equipment, the compensation due should not exceed its pr
rata femporis value as agreed at the moment of the conclusion of the contract or
remaining part of the service fee until the end of the contract, whichever is sma
and the provider should lift free of charge any condition on the use of that tenm
equipment on other networks (including “SIM-locking’).578

g with numbers: the number portability In the specific case of switch-
etween providers of number-based services, the end-users have the right to
igir numbers and having them ported to the new providers.®? This applies
itching between fixed operators or switching between mobile operators,
ability is not mandated between a fixed network and a mobile operator,’?
ansferring and the receiving providers should cooperate in good faith and the
ing provider should lead the switching and porting processes as it has the most
st'in its success.® For the rest, NRAs should establish the details of the
ng and porting processes by taking into account national plOVlSiOIlS on
cts, technical feasibility and the need to maintain the continuity of service for
users.’’ The switching should be carried out within the shortest possible time
e numbers should be ported within one working day.6 The transferring
ider should continue to provide the services until the services of the receiving
rare activated and the loss of service cannot exceed ane working day. The
: nig for porting nambers should be cost-oriented and no direct charges can be
Switching between internet services providers (ISPs) In the specific ¢ase ¢ to end-users,
switching between ISPs, ISPs should give the end-user adequate information bel
and during the switching process. They also should ensure continuity of the int
access service, uniess this is technically not feasible, and limit the possible loss 6
services to a maximum of one working day."”? Subject to technical feasibility;
ISPs should also provide, on request and free of charge, for email forwarding ot

gwhere the time can vary depending on the platform technology, 10 NRAs have rules in
'e_'for mobile intemet access service switching and seven NRAs have rules in place for M2M:
REC Report of 7 March 209 on Terminating Contracts and Switching Provider, BoR(E9)27.
Cart.115(1) and Annex VI (B). This obligation shouid be combined with other EU laws. Under
PR art,20, end-users may request their personal data from the provider they are leaving in &
ctured commonly used and machine-readable format, for instance to retrieve their contact list
:a webmail application. Under art.16(4) of Directive 2019/770 on certain aspects conceming
tra_cts for the supply of digital content and digital services [2019] OI L 136/1 ("Digital Content
ctive™), at the lermination of a contract for the digital content or digital service, the consumer
Id.be able to retrieve any content other than personal data, which was provided or created by
nsumer, Such retrieval should be free of charge, without hindrance from the wader, within a
able time and in a commenly used and machine-seadable format.

In 20138, there were rules in 22 Member States regarding early termination charges applicabl
consumers terminating their contract before its minimum duration had expired. For example
France national legislation provides that when a contract imposes a term of more than 12 mon
and if the consumer terminates their contract after the initial period of 12 months but is still wi
the overall contract period, then they should not have to pay more than a quarter of the remain;
periodic charges for the duration of the contract period. Sec BEREC Report of 7 March 20!9
Tenmmtmg Contracts and Switching Provider, BoR{19)27.

This provision does not apply to the providers of number-independent interpessonal coin
tions services and transmission services used for the provision of machine-to-machine services: T}
is also an exception for the instalment contract where the consumer has agreed in a separate co
to instalment payments exclusively for deployment of a physical connection, in particular t
high capacity networks. This aims to facilitate the deployment of very high capacity netwoik
to or very close to end-user premises, including through demand aggregation schemes which
able netwotk investors to reduce initial take-up risks. :
EECC art.105(1} although Member States may, as an exception to the maximum harmo 158
clause, mandate shorter maximum contractual commitments periods.
When the EECC was adopted ceriain Member States regulated such rollover contracts, Fol exam
in Germany, the maximum duratioa for rollover contracts was limvited to 12 months:
art. 105(1), these diverging national restrictions can be maintained, in derogation to th
harmonisation objective under art, 101,
EECC art. 105(3).

EECC art. 105(4), The Court of Justice dec1ded that an increase of tariff in accordance w1th
Consumer Price Index compiled by a public institution and foreseen in the contract does not
the subscriber the right to withdraw from the contract without penalty: Verein fiir Konsunien
Jormation v Al Telekom Austria (C-326/14) EU:C:2015:782, paras 27 to 29,
EECC art. 105(5).

EECC art.105(6}. Member States may determine other methods to calculate the wmpensatm
provided that such methods do not sesult in a higher amount.
5 BECC art. 106(1}. In 2018, only eight NRAs had rules in place for fixed internet access §

[108]
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nnex VI Pt C, Nevertheless, Member States are not prevented from adopting national rules
ng numbers between fixed operators and mobile operators: recital 278. Number portability
ed at a specific location for geographic numbers (i.e. a number {rom the national number-
¢ plan where part of its digit structure contains geographic significance used for routing calls to
& physical location of the network termination point of the subscriber to whom the aumber has been
ned) and at any location for non-geographic numbers (i.e., number ranges that do not identify
ecific geographic location; that includes mobile numbers, and freephone, local rate, national rate
premivin rate services).

- art. 106(6). .

tice, the solutions used for managing the nadonal number postability system have so far varied
-Member States, including bilateral agreements, a central database managed by the NRAs,
central database maraged by one of the major operators,

C art. 106(5). Although numbers had also to be ported within one working day under in the previ-
.30(4) of the Universal Service Directive, several Member States had not yet achieved this
ve in 2014: CEPT, Number Portability Implementation in Europe, March 2014. Moreover,
ational laws contain exceptions to the one working day deadline: BEREC Report of 7 March
90n Terminating Contracts and Switching Provider, BoR(19)27.

C art. k06(4). The Court of Justice clarified that the cost-based pricing limit applies not ony to
raffic costs of the ported number but also the set-up costs incured by operators to implement
€sfs for number portability: Mobistar v IBPT (C-438/04) EU:C:2006:463, paras 27 to 30, In the
ase, the Court of Justice also decided (see para.35) that national authorities can set ex-ante
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Over-the-air provisioning  In order to ease the switching of mobile network op
tor, Member States should promote, where technically feasible, over-the
(“OTA”) provisioning of numbers directly into the SIM card or its softw
equivalent (“eSIM”™) for non-consumer uses such as machine-to-machine,
facilitates the change of mobile network operator without having to gain physic
access to the devices concerned. This is particularly relevant for M2M service
where devices might be located in remote places, embedded inside a product
little accessibility, or deployed on a very large scale and hence impossible to cha
overnight.

(¢} Helping end-users to controi their bills

rmation Where inlernet access services or publicly available interpersonal
tions services are billed on the basis of either time or volume consump-
oviders should offer consumers the facilities to monitor and control the us-
edch of those services, Those facilities should include access to timely
ition on the level of consuraption of services included in a tariil plan. In
ar, providers should notify consumers before any consumption limit
their tariff plan is reached and when a service included in their tariff plan
onsumed.**?

Switching pay-TV provider Another obstacle to users switching may be the I3
of interoperability between equipment ot services. Therefore, consumer digit
televiston equipment should be interoperable.’® Digital television sefs must, oni
one hand, be capable of descrambling of digital television signals (namel
broadcasting via terrestrial, cable or satellite transmission) in accordance with
common Buropean scrarbling algorithin and, on the other hand, display signals thf
have been transmitted in the clear, provided that, in the event that such equipni
is rented, the renter complies with the relevant rental agreement. in order to en
that digital television scts with an integral screen of visible diagonal larger:th
30cm is usable with different providers of digital television services, these ¢
sion sets must also be fitted with at least one open interface socket permitting sin
connection of peripherals, and able to pass all relevant elements of a digital tele
sion signal, including the audic and video streams, conditional access inforni
tion, service information, API information and copy protection information;

sontrol and payment facilities Moreover, national competent authori-
av require that the providers of internet access services or publicly available
ased interpersonal communicalions services make available free of charge
¢ facilities allowing the consumers to control expenditure such as itemised
ng, selective barring for some outgoing calls, pre-payment sysiems, phased pay-
onnection fecs, special measure in case of non-payment of bills, tariffs
,..cost control and facilities to deactivate third party billing.53

() Protecting end-user rights in emergency situations

¢s resifience  Given the importance of communications in emergency situ-
ng:.the EECC guarantees minimum rights for the end-users facing those dif-
ations, First, voice communications services and internet access services
ed over public electronic communications networks should remain avail-
the fullest possible in case of catastrophic network breakdown or force
‘i’ Providers of voice communications services must take all necessary
res to ensure uninterrupted access to emergency services and transmission of

Bundled offers As end-users are increasingly purchasing bundles of differ
electronic communications services and because each service may be subject fo
ferent protection rules, there is a risk that the bundle offers and contracts weak
the end-users protection or, at least, reduce the certainty of such protection. To'g
leviate those risks, the protection rules foreseen by the EECC applicable
service in the bundle™ expands to all the services in the bundle, so long
bundle comprises at least an internet access service or a publicly available numbe
based interpersonal communications service.”*! Thus for instance, when an-¢
user has the right to terminate the contract without costs for one component of 1l
bundle, he has the right, in principle, to terminate the contract for all componen
of the bundle. The same applies to the switching rights. '

rgency communications End-users of number-based interpersonaI com-
tions services should be able to access the emergency services through
ency communications™ free of charge by using an emergency number, the
an “112" and any national number.® These providers should give access to
ency services through emergency communications to the most appropriate

art, 102(5). As an exceplion to the full harmonisation principle, Member States may maintain
froduce provisions requiring providers to give additional information on the consumption level
1d temporarily prevent further use of the service in excess of a financial or volume limit determined
the national authority: EECC art.102(6).

ECC art. 115 and Aanex VIPLA.

CC art. 108.

ergency service” is defined as “a service, recognised as such by the Member State, that provides
mimediate and rapid assistance in situations where there is, in particular, a direct sisk to life or limb,
“individual or public health or safety, to private or public property, or to the environinent, in ac-
tdance with national faw’": EECC art.2(39). Emergency communication is defined as “communica-
ii by means of interpersonal communieations services between an end-user and the PSAP with
goal 1o request and receive emergency telief from emergency services”; EECC art.2(38). It
cliides not oaly voice communications service, but also SMS, messaging, video or other types of
Jinmunications, for example real-time text, total conversation and relay services. It can be also trig-
réd on behalf of a person by an in-vehicle emergency call or an eCall as defined in Regulation
}15/758: BECC recital 285.

ECC art.109(1). Article 109(3) adds that ali emergency commumnications to the single Enropean

[111}

maximum porting tariffs for all operators on the basis of an abstract mode] of the costs provided
those maximum prices can be contested by receiving providers by showing that those prices
higher than the costs. See also Polska Telefonia Cyfrowa v Prezes Urzgdu Konumikacji Elekironiczi
(PUKE) (C-99/0%) BU:C:2010:395. Under Competition faw, the vetail fees for porting a nunil
charged by a dominant operator cannot be excessive: Commission Press Release of 13 May 198
involving Deutsche Telekom, IP/98/430,
EECC art.93(6) and recital 28§,

EECC art.113 and Annex XI.

0 A bundle exists in situations where the elements of the bundle are provided or sold by lhe 'am
provider under the same or a closely related or linked contract; EECC recital 283, :
EECC art.107, This expansion effect only applies to the BECC protection rules. The other contracty
issues, such as the remedies applicable in the event of non-conformity with the contract, rei
governed by the rules applicable to the respective component of the bundle, for instance by the rul
of contracts for the sales of goods or for the supply of digital content. :

[110]
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that the authority or undertaking to which the number “116000” has been
ed allocates the necessary resources to operate the hotling, 502

Public Safety Answering Point (“PSAP”).5%7 The providers of clectronic ¢
munications networks and services and the handset manufacturers should ensi
that the caller location information—being network-based and where avaitad
handset-derived—are made available® to the most appropriate PSAP without de
free of charge and according to the accuracy and reliability criteria set byt
national authorities.™”

_'(g) Protection of end-users from security incidents

gmg security risks  In addition to the general rules on network and services
tily, & the EECC imposes qpec:ﬁc obligations on providers of public electronic
unications networks or services, m(,ludmg those providing number mdepcnd-
terpe;sonal conununications services. Those providers must take appropri-
and proportionate technical and or ganisational measures to manage the risks
‘fo. the security of networks and services.® In pamcuial they should focus
easures, such as encryption, that prevent and minimise the impact of security
jits on users and on other networks and services.5

Public warning system Providers of mobile number-based interpersonal ¢
munications services are subject to an additional obligation, namely fo transm
their end-users public warnings regarding imminent or developing major emerge
cies and disasters.®® However, Member States may determine that public w
ings are transmitted through alternative publicly available electronic commun
tions services, other than broadcasting services, or through a mobile applicatic
relying on an internet access service, provided that the effectiveness of the publ
warning system is equivalent in terms of coverage and capacity to reach en
users. ol

rmation In case of security incidents with a significant impact on the opera-
f their networks or services, providers must notify it to the competent author-
which may, in turn, inform the public, authorities in other Member States or
696 Providers must also specily in their contracts with end-users the type of
n'taken in case of security or integrity incidents, threats or vulnerabilities.?
case of a particular and significant threat of a security incident, providers must
inform their users potentially affected by such a threat of any possible protec-
measures or remedies which can be taken by the users. 58

Missing childyren and child helpline hotlines End-users should have access fi
of charge to a service operating a hotline to report cases of missing children ava
able on the number “116000”. For this right to be effective, Member States m'u

yrcement  Competent authorities can issue binding instructions to operators

emergency number “1127 should be appropriately answered and handled and at least as expe tailing measures required to remedy a security incident or prevent one from oc-

tiously and effectively as emergency communications to the national emergency number, . :

EECC art. 109(2). The “PSAP” is defined as “a physical location wheie an emergency commu

tion is first received under the responsibility of a public authority or a private organization reco

by the Member State’: EECC art.2(36). The same definition is used in art.3(3) of Regulation 20

758 of the Buropean Parliament and of the Council of 29 April 2015 concerning type-app '

requirements for the deployment of the eCall in-vehicle system based on the 112 service [2015]

L123/77.

8 BECC art,109(6). Caller location informatton is defined as “in a public mobile network, the

processed, derived from network infrastructure or handsets, indicating the geographic positiol

an end-user’s mobile terminal equipment, and, in a public fixed network, the data about the phy
cal address of the network termination point™; EECC art.2{40). Member States have a marg
discretion to lay down criteria ensuring that the caller’s position is located as reliably and:
curately as is necessary, in order to enable the emergency service to come to the caller’s assistan

However, subject to technical feasibility, caller location information should also be made availa

in cases where the call is made from a mobile telephone which is not fitted with a SIM card : Lief

valstybé (C-417/18) EU:C:2019:671. For Ovesr-the-Top providers of number based commu
tions services, providing caller location information may not always be technically feasible. Memt

States should ensure that standards ensuring accurate and reliable routing and connection: o'

emergency services are implemented as soon as possible, Where such standards have not be

implemented, network-independent number-based interpersonal commumnications services should
be required to provide access to emergency services except in a manner that is technicaily fea

or econginically viable; EECC recital 286.

In order to respond to technological developments while ensuring harmonisation, the Comlmss[

has to adapt the measures necessary to ensure the compatibility, interoperability, quality, reliabi

and continuity of emergency communications with regard to caller location information soluio:

aceess for end-users with disabilities and routing to the most appropriate PSAP: EECC art 109

and recital 291. :

60 BERCC art.110(1). To be informed, end-users entering a Member State should receive, au'
cally by means of SMS, without undue delay and free of charge, easily understandable inforniati
on how to receive public warnings, Where a public wamning system telies on an application, it sho
not require end-userss to log in or register with the authorities or the application provider: 11301(‘11 2

&1 BECC ant.110(2).

59

v}

ECC art.96. Membar States may use, in parallel, the number “116111” for child-friendly services
crating a belpline that helps children in need of care and protection: EECC recital 253.

Ini particular, the Directive 2016/1148 of the European Pardiament and of the Council of 6 July 2016
‘coiicerning measures for a high common level of security of network and information systems across
the Union [2016] OJ L194/1 and Regulation 2016/679 of the Buropean Parliament and of the Council
227 April 2016 on the protection of natural persons with regard to the processing of personal data
id on the free movement of such data, and repealing Directive 95/46 (General Data Protection
Régulation) [2016] OJ L199/1, analysed in Chapter V1 of this book.

CC art.40(1). Security of networks and services is defined as: “the ability of electronic com-
unications networks and services 10 resist, at a given level of confidence, any action that
inipromises the availability, authenticity, integrity or confidentiality of those networks and services,
of stored or transmitted or processed data, or of the related services offered by, or accessible via,
those electronic communications networks o services” and security incident is defined as “an evem
aving an actual adverse effect on the security of electronic communications networks or services™
BECC art.2 (21) and (42) respeclively,

Each Member State determines the required measures. However, the Comimission may harmonise
national requirenzenis as well as the circumstances, format and procedures applicable to notifica-
tion requirements in case of security breaches: EECC art 40(5).

EECC art.40(2). The significance of the incident impact justifying the notification depends in
particular on the number of users affected, the duration of the incident, its geographical spread, the
extent to which the functioning of the network or service is affected and the impact on economic
a}]d social activities, This notification obligation can duplicate in certain cases the notification obliga-
tions under art, 33 GDPR or art. [6(3) NIS Directive, discussed in Chapler VI of this book,

‘BECC art.102 and Anmex VI A(5). In addition, the contract should also specify any compensa-
tion and refund arrangements available if a provider responds inadequately to a security incident,
including if a security incident, notified to the provider, takes place due to known software or
* hardware vuinerabilities, for which patches have been issued by the manufacturer or developer and
-+ the service provider has not applied those patches or taken any other appropriate counter-measure
(recital 264),

* BECC art.40(3).
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om the same level of protection regarding connectivity inputs that are vital
fiisinesses. Where such disputes involve parties in different Member States,

svant national authorities should coordinate their efforts in order to resolve
619

curring when a significant threat has been identified, and time lHmitg
implementation.® When necessary, they may also obtain the assistance of
Computer Security Incident Response Team (“CSIRT™).

(h) Protecting end-users with disabilities
: G. Seecific Regurarion oF Ner NEUTRALITY
Level playing field for end-users To ensure a level playing field between us
and in accordance with EU law harmonising accessibility requirements for prod
and services,?'% end-users with disabilities should have access to electronic ¢
munications services which are equivalent to that enjoyed by the majority of e
users, thereby benefitting from the choice of undertakings and services availab}
the majority of end-users.51! In particular, this equivalent access relate:
contractual information, general information to be given by electronic commun
tions providers, quality of service, emergency communications services, and m
ing children and child helpline hotlines.!2 In the context of universal services,
users with disabilities may receive support to ensure the affordability of the inte
access and voice communication services and access to specific equipment (s
as total conversation services and relay services). 51 In the context of must-¢a
they should get access supporting connected TV services and EPGs.®* In-
tion, the public consultations that have to be done by national competent auth
ties should be accessible for end-users with disabilities 81

e_uﬁ;ality: principles  Given the key economic and societal importance of
ol access in the 2Ist century as well as, in some cases, the weak competition
internet access providers and market failures in internet access delivery,
secific rules have been adopted for the provision of internet access service.620
& Open Internet Regulation and the associated BEREC Guidelines, ! end-

ave the right to access and distribute information and content, use and
de applications and services and use terminal equipment of their choice, ir-
e of the end-user’s or provider’s location or the [ocation, origin or destina-
the information, content, application or service, via their internet access
622 I the same vein, providers of internet access services must treat all traf-
ually irrespective of the sender and receiver, the content accessed or
ated, the applications or services used or provided, or the terminal equip-
séd, They may not block, slow down, alter, restrict, interfere with, degrade
riminate between specific content, applications or services, or specific
ies thereof. Traffic management measures are only allowed when they are
ible i.e., transparent, non-discriminatory, proportionate and based on
tively different technical quality of service requirements of specific categories
¢ and not on commercial considerations, 5

(i) Alternative dispute resolution

Qut-of-court dispute reselution Under the Alternative Dispute Resoli
Directive,i1¢ all contractual disputes that arise from the sale of goods or provisio
of services between consumers residing in the EU and traders established in the
may be submitted to an alternative dispute resolution entity to be designated by
Member States.7 For disputes arising under the EECC, Member States s

designate as an alternative dispute resolution body the NRA or another compe
authority responsible, or at least one independent body with proven expertise in
end-users rights. 518 Although the Alternative Dispute Resolution Directive ¢oy
disputes involving consumers, Member States may extend its application to disp
involving other end-users, in particular microenterprises and small enterp
whose bargaining position is comparable to that of consumers and should there

rafing  Zero rating is a commercial practice used by certain operators not to
he data volume of particular content, applications or services against the
ited monthly data volume. The Open Internet Regulation does not prohibit
ating practices and NRAs should assess on a case-by-case basis whether
‘actices harm end-users by significantly reducing choice. Zero-rating practices
ohibited when, for instance, all applications except for the zero-rated one are
or throttled once the data cap is reached. Conversely, if all applications
ing the zero-rated application) are blocked or throttled after the end user uses
data allowance, a case-by-case analysis of the practice is warranted.
over, if zero rating applies to a specific application (e.g. the ISP’s own service

9 BRCC art.41,
810 Directive 2019/882 of the European Parliament and of the Council of 17 April 2019 on the a¢
sibility requirements for products and services {2019] OJ L15H/70:
EECC art,[11, See also BEREC Report of 8 March 2018 on NRAs' practices for &n
equivalence of access and choice for disabled end-users BoR{18)30.

Respectively EECC art, 102(1) in fine, art.103(1), art. 104(1), art. 109(5) and art.96(2).
EECC art.85(4).

EECC art, 1 14(F) and recitals 153 and 310, This could include access to services such as vadeo
subtitling for end-users who are deaf or hard of hearing, audio deseription, spoken subtitles and;
language interpretation.
EECC art.24(1).
Directive 20113/11 on alternative dispute resolution for consumer disputes (“Allemauve D
Resolution Directive™) [2013] OJ L165/63.
The availability of such procedures does not deprive consumters from exercising their rlght of al
cess to the judicial system: Alternative Dispute Resolution Directive art. |,
EECC m1.5(1). The means of initiating such procedures should be clearly contained in the con
of the end-user; EECC, Annex VHI, B (1.6).

=

CC art.25(2).

term “net nentrality” was coined by Wu in “Network Neutrality, Broadband Discrimination”
2003) 2 Journal of Telecommunications and High Technology Law 141, In general, for a legal
sis: Mardsen, Net Neutrality (Bloomsbury Academic, 2010) and for an economic analysis:
stein, Peitz and Valletti “Net neulrality: A fast lane to understanding the trade-offs” (2016) 30
ournal of Econemic Perspectives 127,

BE EC Guidelines of 30 Angust 2016 on the Linplementation by National Regulators of European
Net Neutrality Rules, BoR(16}127, For a first evaluation of those rules, see BEREC Report of 6
ember 2018 on the outcome of the consultation on the evaluation of the application of Regula-
0§5/2120 and the BEREC Net Newtrality Guidelines, BoR(18)245 and Comumission Report of
April 2019 on the implementation of the open internet access provisions of Regulation 2015/
0, COM(2019)203.

Jpen Internet Regulation art.3(1). Those rights cannot be waived by contract: Open Internet Regula-
fon ar. 3(2), See also EECC art.56(4) in case of RLAN.

Opén Internet Regulation art, 3¢3). These traffic management measures may not monitor the specific
_tem, practices such as deep packet inspection are thus prohibited.
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or a specific video streaming service), it is more likely to reduce end users’ ch
materially than if it applies to an entire category of applications {e.g. to all.y
streaming applications).

pen ‘Internet Regulation are enforced by the NRAs.%% In (hat context, NRAs
poqe minimum quality of service requirements and other nccessary
res, on the basis of guidelines issued by BEREC. Sanctions for breaches of
' cutrality obligalions are set by each Member State and differ widely across the

Net neuntrality: exceptions Providers of internet access services may apply né
sary measures in order to: (i) comply with EU or national law or orders by cou
or public authorities (e.g., block illegal content); (ii) preserve the integrity
Secuuty of the network, services and end-users’ terminal equipment (e 2., pre
misuse of a network and combat viruses, malware and denial of service atfa
or (iii) prevent or minimise network congestion that is temporary or exceptio
In additien, the Open Internet Regulation distinguishes between “best efforts "a
“specialised services”, defined as:

:SPECIFEC ReguraTion ofF INTRA-EU INTERNATIONAL ROAMING SERVICES AND
COoMMUMCATIONS

duction To contribute to the internal market and ensure that customers do
excessive prices when travelling or calling abroad, specific regulation,
g price caps, applies to two categories of intra-EU communications
The first category consists of international roaming services for calls, SMS
afa. Roaming charges apply when a customer uses a SIM card in a different
< than the one where the SIM card was bought and subscribed to. The main
¢ of roaming services is that they allow end-users, when in another country,
alled on the number of their domestic provider. In the past, the prices for
érvices were very high, thereby limiting their use. This is why roaming
es have been capped since 2007 by a specific Roaming Regulation,® which
een amended several times since then.®! This Regulation aims, on the one
o create more competition on the roaming market and, on the other hand,
e roaming prices and since 2017, abolish retail roaming surcharges. The
il category is the international calls and SMS used when a customer makes a
munication to another country. Such services can also be very expensive, This

iy those prices are capped since 2019 by the amended Open Internet
uldtion.®? As such price regulation is very far reaching and limits the
damiental freedom of conducting business, it is only temporary.5™* The regula-
f intra-BU roaming is due to expire in June 2022 while the regulation of
EU communications is due to expire in May 2024.5%5

..services other than internet access services which are optimised for specxﬁc Conte
apphcaﬂons or services, or a combination thereof, where the optimisation is necess
order {0 meet requirements of the content, applications or services for a specific lev
quality.”s2

Providers may offer both in palalle] if (i) the network capacity is sufﬁcxen
provide such specialised services in addition to any internet access ser
provided; (ii) specialised services are not usable or offered as a replacement f
internet access services; and (iit) there is no detrimental effect on the availa bl
or general quality of internct access for end-users.

Enhanced transparency obligations Given the importance of the net neutrali
principle and rules, spcmfic tldnspaleucy obligations are imposed on pr0v1cler
internet access services.%” They apply in addition to the transparency obligad
of the EECC®® and the general consumer protection laws.?” Contracts for infe
access services must include: (i) information on how applied traffic managens
measures could impact the quality of internet access, end-users’ privacy and
protection of personal data; (i} an explanation on how any volume limitation, sp
and other quality of service parameters may in practice impact internet access; (i
an explanation on how any specialised service, to which the end-user wbscm
might in practice have an impact on the same end-user’s internet access servi
(iv) for fixed networks, an explanation on the minimum, normally avallabl
maximum and advertised download and upload speed of internet access sery
and, for mobile networks, on the estimared maximum and advertised download
upload speed of internet access services; and (v) an explanation of the remedi
available to the consumer in case of any continuous or regularly occuir
discrepancy between the actual and contractually agreed on pertmmance of th
internet access service.

Open Internet Regulation ate. 5. ) N
mimission Report of 30 April 2019 on the implementation of the open internet access provisions
Regulation 2015/2120, COM(2019)203. e
gulation 717/2007. The legatity of this Regulation with regard to the EU priucip.les of subsidiarity
‘proportionality has been confirmed by the Court of Justice in Vodafone, Telefonica O2 Enrope,
obile International, Qrange Personal Communications Services v Secretary of State for Busi-
ness, Enterprise and Regulatory Reform (C-58/08) BU:C:2010:321, paras 71 and 79.

ming Regulation 513/20¢2 as amended by Regulation 2015/2120 and Regulation 2017/920. This
Reguiatmn is complemented by several Guidelines adopted by BEREC: BEREC Guidelines of 5 July
2013 on Roaming Repulation (arts 4 and 5 on Sepmate Sale of Roaining Services), BoR(13)82;
BE.REC Guidelines of 27 March 2017 on retail roaming, BoR(17)56; BEREC Guidelines of 9 June
117 on wholesale roaming, BoR(17)114, The effects of the Roaming Regulation have been as-
sessed in the Commission Report of 12 December 2018 on the implementation of Regulation on
roaming on public mobile communications networks within the Union, COM(2018) 822,
Regulation 2015/2120 as amended by Regulation 2018/1971.

The fact that the retail roaming price control was only temporary was one of the reasons for which
#he Court of Justice validated the proportionality of the first Roaming Regulation: Vodafone,
Telefonica 02 Europe, T-Mobile International, Orange Personal Communications Services v
Secretary of Siate for Business, Enterprise and Regulatory Reform (C-58/08) EUC:2010:321,
para,69,

Roaming Regulation art.22,

Open Internet Regulation art.10(5).

Enforcement The non-discrimination and transparency obligations imposed b

8¢ Open Internet Regulation art.3(5). Examples of specialised services optimised for specific conte
ate managed IPTV and high-definition video conferencing. See also BEREC Report of 8 Marchi 2
on the impact of premium content on ECS markets and the effect of devices on the open use 0
internet, BoR {18)35.

&5 Open Internet Regulation art.4.

26 In particular, EECC arts 102 to 104 reviewed in paras 2-207-2-210.

87 In particular Directive 201 1/83 of the Enropean Parliament and of the Council of 25 Octobar_20
on consumer rights [2011] OJ L304/64, analysed in Chapter VII of this book.
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L. Regulation of intra-EU international roaming services id the roaming service with its associated tariff is avoided. The Roam-
ion does not oblige operators to provide Local Break-Out but pi()hlblt‘a
domestic providers {rom preventing customers from u‘;mg it when it is
! To facilitate such a possibility, the Commission may even give a mandate
fyropean standardisation body for the adaptation of the relevant EU

nised standards.®5

(a) Measures to increase competition

Wholesale competition: access for roaming Roaming services are bagey
wholesale agreements between operators of different Member States. To en
age such agreements, mobile network operators (MNQOs) authorised in Menib
States must meet reasonable requests for direct or resale access from MNOs; iy
virtual network operators (“MVNQs™) or reseller from any other Member Stat
Such access covers all network elements and associated facilities, relevant seifv
software and information systems necessary for the provision of roaming se
to customers.57 Access should be negotiated in good faith and can only be refi
on the basis of objective criteria.®®

(b) Price Regulation

m like at home”’: abolition of intra-EU retail roaming surcharges At the
roaming services are usually automatically included in mobile service
.s. Where this is the case, the operators concerned are prohibited to levy any
ge in addition to the domestic retail price when their customers make or
roaming calls, send roaming SMS messages and use data mammg services
riy general charge to enable the terminal equipment or service to be used
iJ Member States. In other words, the user should pay the same price at
nd:when roaming abroad (“roam like at home”, “RLLAH”").*% However, there
its to this principle: first, the users could not game the system and take
ptions in a Member State where domestic pucc% are cheap but where they
live (Fair use); second, operators should remain profitable. Moreover, custom-
pressly choose roaming tariff plans which are different. In this case, they
d--he duly informed about lost advantages and always have the possibility to
the RLAH option.®7

Reference gffer  MNOs must publish a reference offer taking into accou
BEREC Guidelings.®* Such a reference offer should be sufficiently detailed:
include all necessary components to offer roaming services. It may include co
tions to prevent permanent roaming or anomalous or abusive use of whole
roaming access.*® When necessary, the NRA may impose changes to the re
ence offer.¢!

Termination In case of anomalous or abusive use of wholesale loammg ace
the -visited network opelatm may (erminate the wholesale roaming agreem
unilaterally with the prior authorisation of its NRA. The NRAs of both the yig
network operator and the roaming provider can ask for BEREC’s (non-bindin
opinion, which should be delivered within one month upon receipt of the reg
In such cases, the NRA of the visited network operator must take the utmost
count of BEREC’s opinion before authorising unilateral termination-of
wholesale roaming agreement. The authorisation procedure by the NRA of
visited operator must not take longer than three months from the 1ece1pt
request of the visited operator.#42

mit: fair use policy Roaming providers may apply fair use policy to
nt abusive or anomalous usage of intra -EU roaming.®® They may limit the
of the RLAH tariffs to roaming customers who are normally resident or have
liriks entailing a frequent and substantial presence in the Member State where
ke their subscriptions.® The fair use policy should allow customers to
e volumes of regulated retail roaming services at the applicable domestic

2 Regulation art.d. .
ning Regulation art.5 and Commission Implementing Regulation 1203/2012 of 14 December
Retail competition: Separate sale of retail data roaming services Roami 2 oi the separate sale of regulated retail rouming setvices within the Union [2012] OJ L347/1.
customers should have the possibility to buy mobile data in the visited country 1 BEREC Guidelines of 5 July 2013 on Roaming Regulation (Articles 4 and 5 on Separate Sale
a service provider in that country and be billed directly by that provider. This ng Services), BoR(13)82.

» s . . \ \ . . ing Regulation art.5(5). _
cal Break-Out 1mphes that the domestic mobile tariff of the visited coun 'ing Reiulation art.6a. Mobile operators still have the commercial freedom {0 commercialise

stic: tariff plans which do not include roaming. However, providers could not offer roaming op-
ainst a general charge separately in addition to subscriptions without roaming: BERE_C
elines on retail roaming, BoR(17)56, para.188. All those obligations only apply fo tetrestrial
land:biased) mobile networks and not to mobile services provided via satellite systems, used for
niple when travelling by ship or plane in the EU: BEREC Guidelines on retail reaming para. 190
ainiinig Regulation art. 6e(3). o

fitg Regulation art.6b. The vast najority of operators apply fair use policy: Cormmnission Rgpqﬂ
* implementation of Regulation on roaming on public mobile communications networks within
he Biion, COM{(2018) 822,

hission Implementing Regulation 2016/2286 of 25 December 2016 laying down detailed rules
pplication of fair use pelicy and on the methodelogy for assessing the sustainabikity Of. the
on of retail roaming surcharges and on the application to be submitted by a roaming provider
& purposes of that assessment [2016] OJ L344/46 (“CIR™) art,3. Such stable links can be

6% Roaming Regulation art.3(1). See also BEREC Guidelines on wholesale roaming, BoR(!
Direct wholesale roaming access is defined as “the making available of facilities and/or seivic
& mobile netwotk operator to another undertaking, under defined conditions, for the purpose o
other undertaking providing regulated rcaming services to roaming customers™ Roaming R
tion art.2(p). Wholesale roaming resale access is defined as “the provision of roaming services:
wholesale basis by a mobile network operator different from the visited network operator to ano
undena]ung for the purpose of that other undertaking providing regutated roaming sﬁwlces m
ing customers”; Roanling Regulation art.2(q).
Roaming Regulation art.3(3).

Roaming Regulation art.3(2) and (3).
Roaming Regulation art.3(5) and BEREC Guidekines on wholesate roaming, BoR(l’/‘)! |4 I

63
63
63!

e & 4

640 Roaming Regulation art.3(6). ced from: (i) full-time and durable employment relationships, including that of frontier work-
! Roaming Regulation ai1.3(6) in fine. f durable contractual relations entailing a similar degree of physical presence of a self-
42

Roaming Regulation at,3(6). oved person; (iii) participation in full-time recurring courses of study; of (iv) from other situ-
Y p P P
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d resale to persons not effectively residing in or having stable links in the

refail price that are consistent with their respective tariff plans.®® For the ¢ i
State of that provider.®¢

consumption which goes beyond the fair use policy limits, the roaming prov
may apply a surcharge to the domestic tariff. This surcharge and the total roam;
tariff to be paid by the roaming users are also regulated. The surcharge
exceed (excluding VAT) the wholesale price caps or, for incoming voice callg
weighted average of maximum mobile termination rates in the EU as annu;
determined by the Commission.55! Moreover, the sum of the domestic retail p
and any surcharge applied cannot exceed (excluding VAT) €0.19 per min

outgoing calls, €0.06 for an outgoing SMS message and €20 per gigabyte us
However, the providers may never apply surcharges to an incoming voice or §
message.

fimit: economic sustainability In specific and exceptional circumstances
roaming provider is unable to recover its costs of providing regulated roam-
ices when the domestic tariffs are applied, that roaming provider may ap-
NRA for anthorisation to apply a surcharge.5 In this case, the NRA as-
osts and the revenues linked (o the provision of the roaming services
ing to a comimon methodology defined by the European Commission.®® The
orises the surcharge within one month of receipt of an application un-
application is manifestly unfounded or provides insufficient information.
o ses, the NRA takes a final decision within a further period of two months,
Supervision of fair use policy Roaming providers may apply fair, reasonable 4j aving given the roaming provider the opportunity to be heard.®®
proportionate control mechanisms based on objective indicators related to thy
of abusive or anomalous use beyond periodic travelling in the Union %3 Such ob
tive indicators may include measures to establish whether customers have prév
ing domestic consumption over roaming consumption or prevailing domestic p
ence of the customer over presence in other Member States of the EU.%% I
roaming patterns are observed that are not compliant with the fair use policy,
operator must alert the customer and give them at least two weeks to demon
actual domestic consumption or presence.®3 If the customer fails to do so; op
tors may apply surcharges. Operators may also apply surcharges if they h;
substantiated evidence that a number of SIM cards have been the objegi

parency Roaming providers should give information on the applicable
ng charges when the contract is concluded and regularly afterwards. 560
er, when the customer crosses a national border and is about to use roam-
rvices, providers should give basic personalised information on the ap-
le roaming charges, including fair use policy and surcharges, unless the
r:has indicated that they do not want to receive such information.®' The
tion should be given in an appropriate manner, for instance with an SMS,
ree of charge. When the fair use policy volume is fully consumed and
ges are about to be applicable, roaming providers should also send a notifica-
ating the amount of the surcharge, unless the customer has indicated that
-do not want to receive such notifications.55? Finally, in the particular case of
regions with risks of inadvertent roaming, the providers should inform their
iers on how to avoid such inadvertent roaming and take reasonable steps to
tate those unwanted roaming services.53

ations, such as those of posted workers or refired persons, whenever they involve an amlogou
of territorial presence: CIR, art.2(2a).
However, under certain domestic tariff plans, the data consumption may be unlimited or ma )
data volumes at a low implicit domestic unit price relative to the regulated maximum wh
roaming charges. Such tagiff plans are more kikely than other tariff plans to be subject to oig
resale to persons not residing in or having stable links entailing frequent and substantial preg
in the Member State of the roaming provider. Moreover, such anomalous or abusive use of op
bundles while roaming may lead to the disappearance of such taniff plans in domestic mark
{o the restriction of roaming with such tariff plans, to the detriment of domestic users. In those'c:
reaming providers are allowed to set a limit on the consumption of data by roaming end us
to: the retail revenue (ex VAT) divided by the regulated wholesale price per GB fimes &
unlimited bundles; or the remaining credit (ex VAT) divided by the regulated wholesale pri
GB for prepaid: CIR, art.4(3).
Roaming Regulation art.6e(la) and (1¢) and Commission implementing Regulation 2018)‘1
13 December 2018 setting the weighted average of maximum mobile termination rates a
Union [2018] OJ L317/10. In 2019, the maximum roaming surcharges were; €0.032 per min
outgoing cails, €0.0085 per minute for incoming calls, €0.01 per outgoing SMS and €4
gigabyte.

Roaming Regulation art.6e(1b).
CIR art.5¢1}. Under CIR art.5(2}, the provider should noufy any fair use policy to the NRA
low the latter to examine whether the notified policy is in compliance with the rules set ouit'i
CIR. However, the provider must rot wait for a formal approval by the NRA before 1mplem o
its policy: BEREC Guidelines on retail roaming, BoR{17)56, para. {49.
&4 Prevailing domestic consumption over roaming usage during the observation period (at least
months) should be considered as a proef of non-abusive usage. Any day when a roaming ¢!
has logged on to the domestic network shall be counted as a day of domestic presenc oﬁ
customer: CIR art.4(4), This rule aims to allow cross-border workers to choose a mobile opeé
in either the country where they live or from the country where they work and “roam like a
with a SIM from one country in the other, =
CIR art.5(3) and (4).

LE

=]

“limit in case of data roaming  As the costs of data roaming can be
tedly high and to alleviate bill shocks, roaming providers should help the
er to manage their use of data roaming services. Providers must make avail-
' their customers one or more maximum financial or volume limits on data

ait.5(6). In such circumstances, the roaming provider notifies to the NRA the evidence
dfacterising the systematic abuse in question and the measure taken to ensure compliance with all
nditions of the undertlying contract at the latest at the same time as such measures are taken:
REC Guidelines on retail roaming, BoR(17)56, para.79.

! -nammg Regulation art.6e(1) and (2).

aming Regulation art.6c(3) and CIR arts 6 to 10, The threshold 1o apply a retail roaming smcharge
whin the loss gensrated by the provision of foaming is at least 3% of the total revenues gener-
d:froms mobile services,

dming Regulation art.6¢(4). Retail surcharges have been authorised by, amongst others, the Finn-
h and Lithuanian regulators.

saming Regulation art.6e(4) as well as art. 14(3) for roaming calls and SMS and art. [5(1) for data

65

()

65/
B

bt

of machine-10- machme devices. This obllgatmn also apphes when the roanting customer is
tl‘avellmg outside the EU: Roaming Regulation art,14(1) in fine for roaming calls and SMS and
5(6) for data roaming.

aming Regulation ast.14(2a) for roaming cails and SMS and art. 1 5(2a) for data 1oammg
Roaming Regulation art. 14(4) for roaming calls and SMS and art. | 5(5) for data roaning.
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iritra-EU communications) which are different. In this case, they should

. : i , e od 564 The ial Timi e
roaming use during an agreed specified period.® The default financiat limig & about lost advantages and always have the possibility to choose

be close to, but not exceed (excluding VAT) €50 of outstanding charges per in
billing period, which should automaticaily refresh every billing period.®®s R

ing providers should send roaming customers a first notification when the . . i ] . . .
1'oarr!;ing service has reached 80% of the agreed limit, When the financial or vo §: economic sustamgbnl@y As in the case pf roaming, pl(‘)\".lt(.ieclis can 2-247
limif is exceeded, a second notification should be sent with information on & the NRA 2 derogation for a }'er.!ewzibk? pe.rmd of one ye;‘ll,ljlg, ‘ ue to
procedure fo continue the provision of the service and the associated cost. j < and exceptional circumstances distinguishing it'ﬁ‘m'n most other u1opc;,}an
absence of a prompt response from the customer, it is to be assumed tha ders. the application of the caps wquld have significant ;mp‘a(ft‘on tm?t
customer wishes o cease receiving the service(s) concerned. s capacity Lo sustain its existing prices for domestic communications.

2-248

ement The NRA should enforce those obligations ar_ad Mgmber Sta'ges
de in national law for effective, proportionate and dissuasive penalties

rce the caps.®

2-244  Price caps on wholesale intra-EU roaming  The abolition of retail surcha e
accompanied by wholesale price caps to ensure the economic sustainability of
rules. The average wholesale charge that the visited network operator levies on.
roaming provider cannot exceed (excluding VAT) €0.032 per minute for outgo;
voice calls, €0.01 for SMS messages and a sliding scale set up from the pétin
2017-2022 (from €7.70 to 2.50 per gigabyte) for data.65 .

{e} Enforcement

2-245  Supervision and sanctions The NRAs are in charge of the enforcement o
obligations provided in the Roaming Regulation.%7 In order to do that, they
the right to collect all the relevant information as well as exchange such inforn
tion with the Commission, BEREC or NRAs from other Member States.%% T
may intervene on their own initiative and they may solve disputes betv
operators.®® They should also be entrusted to impose effective, proportionate a
dissuasive penalties when the obligations are breached .67 :

2. Regulation of intra-EU communications

2-246  Price caps of retail charges for intra-EU communications The intras
numbered-based interpersonal communications services cannot exceed (exclu
ing VAT) €0.19 per minute for calls and €0.06 per SMS message.f” Howev
customers may expressly choose a tariff plan for international communicatio

864 Roaming Regulation art. 1 5(3). The concept of “customer” is not defined in the Regulation. Accord
ing to BEREC, the term can refer fo either the contracting party or an individual SIM holder (s
may not be the same person in the case of carporate or family contracts, for example). Providers 1L
make clear (e.g. in the contract, on the website and in other appropriate ways) who the cut-off |
applies to, i.e. the contracting party or individual STM card holders: BEREC Guidelines on'ié
roaming, para. 130, ‘ :

“35 BEREC, Retait Roaming Guidelines, para.135.

66 Roaming Regulation art.7 for roaming calls, art.9 for SMS$ and art. 12 for data FOAMIng:

wholesale price caps are fixed until 30 June 2022, the date of expiry of the Roaming Regulati

The average wholesale charge applies between any pair of operators and is calculated overa’’

month pericd.

Roaming Regulation art.16(F).

8 Roaming Regulation art. 16(4) and (4a),

7 Roaming Regulation art, 16(5} and art.17.

870 Roaming Regutation art.18. o

1 Open Internet Regulation art.5a(1). Regulated intra-EU communications are defined as “any membl
based interpersonal communications service eriginating in the Member State of the consumes
domestic provider and terminating at any fixed or mobile number of the national numbering plan
of another Member State, and which is charged wholly or partly based en actual consumption”: Opient
Internet Regulation art.2(3). Calls and SMS from roaming customers originating in a visited coting
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1uding to non-EU countries, are not considered to be intra-EU calls or SMS, but international

'oaming services.
Open Internet Regutation art.5a(2)-(3). _ . ol
Open Internet Regulation art.5a(6). Parameters to be taken into account by national regulatory

uthorities in their assessments have been detailed in BEREC Guidelines of 7 March 2019 on

ntra-EU communications, BoR(19)35. )
Open Internet Regulation arts 5(6) and 6 in fine.

[123]

=




