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Chapter VIII

Interaction Between the Competition
Rules and Sector-Specific Regulation

Alexandre de Streel

8-001 Introduction—To the extent that electronic communications activities are subject to both
sector-specific regulation (principally at the national level) and competition rules (at both the
European Union and national levels), the issue arises as to the relationship and interaction between
these different sets of rules. From a substantive perspective, the question is whether the two sets of
rules have genuinely different purposes or whether they should converge into a single set of rules in
light of recent changes in the markets concerned. From an institutional point of view, different
authorities are often responsible for monitoring compliance with the two types of rules. This leads
to a risk of unnecessary duplication of procedures and a waste of time and money for both the
regulators and businesses concerned, if the activities of the different bodies involved are not
appropriately coordinated. This chapter reviews the rather complex relationship between the
application of sector-specific regulation and the competition rules, as well as between the reg-
ulatory authorities and the competition authorities. It looks at the differences in origin and
objectives of the two sets of rules, and analyses, by reference to concrete examples, current trends
of convergence between these rules at the European Union and Member State levels.

A. Competition law and sector-specific regulation have different origins, but
sometimes complementary objectives

8002 Competition law—EU competition law is of general application and is aimed at pro-
moting consumer welfare by protecting effective competition and prohibiting firms from reducing
competition through concentrations, agreements, concerted practices, exclusionary practices or the
exploitation of market power.’ The application of the competition rules is basically the result of a
long, historic process of economic liberalisation. This process has led to the notion that economic
freedom is a pre-existing fundamental right, which the State can only limit by way of general laws
pursuing legitimate interests in a proportionate way. Therefore, rules protecting competition

' European Commission, Guidance on the Commission’s Enforcement Priorities in Applying Article 82 of
the EC Treaty to Abusive Exclusionary Conduct by Dominant Undertakings (February 9, 2009), O.J. 2009
C45/7 (““Article 82 Guidance™), para.4.
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generally apply ex post to market conduct, with the exception of merger control, where
control of proposed concentrations is proportionate, owing to the irreparable harm’ to com ;
that concentrations can cause. Because of their origin and their conceptual basis, the com
rules can be characterised as “low level” or “soft” regulation. ’

8-003 Sector-specific regulation: economic and non-economic—In contrast to the com

X ange
Pﬁtiti()n

Petition

rules, sector-specific regulation implements certain defined policy goals including, but not only, the

noti9n 9f effective competition.? It can, therefore, in one respect, be characterised as more ;
ventionist than competition law. Indeed, in regulated markets, a more intensive degree of o
vention may be generally desirable because of the specific characteristics of such m lzter.
T ypl_cally, sector-specific regulation is applied in sectors of the economy that for many yearar g
consxdered_ t'o be too politically or economically sensitive® to be opened to the free market an;w[fre
to competition. Electronic communications and broadcasting services were initially mon i
services, generally provided by the state itself under the regime of administrative law or thropoly
s.tate~o_wned companies. Even after the electronic communications and broadcasting markets -
liberalised, th_e prevailing view was that competition law alone would not guarantee eitherw te;e
sea@ess cont.muation otj all welfare and public service elements connected to the former stat ]
provided service or effective competition whilst former monopolists could exercise market poweri-
‘8.—004' Types of sector-specific regulation—Two types of sector-specific regulation® ma b
distinguished, both of which originate from the fact that the electronic communications sectOryw i
formerly—and in some respects still is—an area of state administration: regulation aimed o
protecting public interest objectives and economic regulation. @
3—095 Protection of public interest objectives—Certain rules aim at protecting public interest
objectives, such as the provision of a universal service at affordable prices,® the protection of
consun}ers,7 the protection of privacy,® public safety, the protection of the environment the
protection of media pluralism and diversity,® and the protection of minors.'® These rules pro;note

2 Art.8 of Directive 2002/21 of March 7, 2002 on a common re ulaty t
mumnications networks and services, O.J. 2002 L108/33 (“Fra.mewoﬁc Di?gti?:f)le:: ;ingd:? Cl;;ogii;z}?;
2909/ 140 of Noyembe'r 25_, 2009 amending Directives 2002/21, 2002/19 and 20b2/20 0.J. 2009 1L337/37
( ]_?;ett_er Regulation Directive”); see Ch.1, paras.1-018 et seq. and 1-058 et seq. On the ’lacl; ;)f clarity of the
obje_cuves of the Regulatory Framework, see: Garnham, “Contradiction, Confusion and Hubris: A Critical
Rev:gw_gf European Information Society Policy” (2005) ENCIP Paper; de Streel and Hoce'pied “The
ambiguities of the European electronic communications regulation”, in Dommering and van Eijk (eds’ ), The
Ro}und Tabl_e .Expert Group on Telecommunications Law, University of Amsterdam (2005), 139 -

] In traditional (European) thinking, control over telecommunications meant contrél ov'er a strategic

infrastructure. The internet was only “privatised” once its military use was no longer prevalent: see Ch.III,

gg;i;);qg}.regdo;uolfovgr t(electronic) media implied control over public opinion. Therefore, a regimé of
m of private operators was perceiv ing i i i ing ei

e ftate e oo o t;:) vate rggmation. perceived as being inappropriate for these services, leading either

Arguments have been made that certain welfare goals are not being delivered i isati

not fas_t enough), and that they must be positively secured or stimuleied at Ieastb geilnb:;?;:i?; ?.Ergol:g?lt ;:aats:

(r)efg;lgs;n. Zitxamples of such aggalz irécllude the protection of the environment, ensuring sufficient availability
ructure resources at affordable price: e i i i

but 210 effeetie commers o rord prices and equal access for all members of society to certain services,

Z Prosser, Law and the Regulators (Oxford University Press, 1997).

; Se; Ch., para.i-O)61.. On universal service, see generally, Ch.I, para.1-291 er seq.

. z_bz_d. On end-users nghts and consumer protection, see generally, Ch.I, para.1-313 er seq.

. ibid. On data protection and privacy, see generally, Ch.I, para.1-361 et seq.

See Ch.Il, paras.2-001, 2-007 and 2-129.
' See Ch.III, paras.3-026, 3-032 and 3-108 e seq.
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social justice and consumer or environmental interests that are non-economic in nature, i.e. typical

eneral public interests. In that sense, because they pursue public policy objectives, these rules have
jittle ip common with competition rules (which are economic in pature), and are applied somewhat
independently of competition law." _

§-006 Economic regulation—Another type of sector-specific regulation involves ex ante reg-
ylation of matters such as network access and interconnection obligations and often involves the
imposition of price and tariff controls.'* Whilst these measures may be based on social policy
objectives, these rules have an economic nature. They have been adopted on the assurnption that
market forces alone, even under the threat of an ex post application of the competition rules, would
ot suffice, at least not in the short term, to achieve a fully competitive market, given that at
liberalisation incumbent operators had monopoly or at least very strong market positions. In this
sense, sector-specific rules complement the competition rules.'

8007 Sector-specific regulation: electronic communication and media—Directives adopted at
the EU level to harmonise national law must be implemented into Member States’ laws, whilst
sector-specific EU regulations are directly applicable in the Member States without the need for
transposition into national law.'* EU legislative measures therefore have a significant impact on
the content of the regulation of the electronic communications and broadcasting sectors in the
Member States. This impact, however, is more significant in the electronic communications sector
than in the media sector, because of the greater level of EU-wide harmonisation achieved so far in
the electronic communications sector. Operators which are active in the media sector often face
additional national rules of the Member States which have not been harmonised at the EU level
and are often very divergent. In a number of Member States, national sector-specific laws
implementing directives in the electronic communications sector overlap to a certain extent with
truly national media rules. This leads to the structure identified in Figure 8.1.

8-008 Competition law and sector-specific regulation apply cumulatively—Competition rules
and sector-specific regulation accordingly represent different sets of rules which apply indepen-
dently of each other, each with specific objectives and enforcement methods.'® Operators must
observe both competition rules and sector-specific regulation at both the EU and Member State
levels. Indeed in Europe, competition law has a constitutional value and always applies in addition
to sector-specific regulation. The fact that the conduct (including its tariffs) of a dominant operator

"' Those publi¢ interests may often justify the exemption of an undertaking from the application of
competition law rules. For example, Art.106(2) [ex 86(2)] declares that the competition rules are inapplicable
to the extent that public undertakings and other undertakings with special or exclusive rights carry out services
of general economic interest and the application of the competition rules would prevent them carrying out
their entrusted tasks, whilst Art.21(4) of the Merger Control Regulation provides that the exclusive jur-
isdiction of the Commission to review concentrations with a Community dimension is without prejudice to the
right of the Member States to take measures under national law to protect their legitimate interests, such as
the plurality of the media: see Ch.VIl, para.7-160.

"2 See Ch.l, para.1-275 et seq. (at the wholesale level) and para.1-288 er seg. (at the retail level), above.

3 Kriiger and Di Mauro, “The Article 7 consultation mechanism: managing the consolidation of the
internal market for electronic communications” (2003) 3 Competition Policy Newsletter 33; and Nihoul and
Rodford, EU Electronic Communications Law (Oxford University Press, 2004), para.4.366 et seq., who take
the view that both sets of rules rely to a large extent on common principles and address identical problems
with similar solutions. For an economic perspective, see Carlton and Picker, Antitrust and Regulation, NBER
Working Paper 12 902 (2007).

'4 Art.288 of the Treaty on the Functioning of the European Union.

15 Case T-271/03, Deutsche Telekom v Commission [2008] E.C.R. 11-477, para.113; appeal pending in Case
C-280/08, Deutsche Telekom v Commission, Q.J. 2008 C323/31; see Ch.V, para.5-067.

369



Interaction Between the Competition Rules and Sector-Specific Regulation

Figure 8.1 Relationship between EU and Member State
sector-specific regulation, media laws and competition law
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Regulation
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<

EU Competition Law
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has been approved by a national regulator does not immunise that operator from the application
of competition law.'® Hence, a competition authority, whether the Commission or a national
competition authority, may find that a regulated operator has infringed competition law if the
application of sector-specific regulation leaves it some freedom of action and it uses this freedom to
abuse its dominant position. This is very different from the United States, where antitrust law has
the same legal value as sector-specific regulation, and the application of the latter may pre-empt the
application of the former.'” The following sections analyse the impact of the adoption of a com-
petition law approach to regulation in the Electronic Communications Regulatory Framework and
highlight practical points of interaction between the competition rules and sector-specific regula-
tion, as regards substance, enforcement and procedure.

B. The adoption of a competition law-based approach in the Regulatory Framework

8-009 Substantive issues—In 2002, the adoption of the Regulatory Framework brought about
a new relationship between the EU’s competition rules and sector-specific regulation, by aligning

16 jbid., para.107, in which the General Court stated that “the fact that the [Deutsche Telekom’s| charges
had to be approved by {the German regulator] does not absolve it from responsibility under Article [102]”. See
also Commission Notice on the Application of the Competition Rules to Access Agreements in the Tele-
communications Sector, O.J. 1998 C265/2 (“Access Notice™) para.22. Moreover, a Member State cannot
provide that its national competition law, or EU competition law, will not apply to regulated sectors: see the
infringement procedure brought by the Commission against Slovakia in respect of a Slovak law that limited
the ability of the Slovak Competition Authority to apply competition law in the electronic communications,
energy and postal sectors, Commission Press Release, Antitrust: Commission welcomes full application of EU
antitrust rules by Slovak Comperition Authority, IP/09/1182 (July 23, 2009).

17 See the judgments of the United States Supreme Court in Verizon v Trinko, 540 U.S. 682 (2004); Credit
Suisse Securities LLC v Billing, 551 U.S. 264 (2007); and Pacific Bell Telephone et al. v Linkline Commu-
nications, judgment of February 25, 2009. See also Geradin and Sidak, “European and American Approaches
to Antitrust Remedies and the Institutional Design of Regulation in Telecommunications”, in Cave,
Majumdar and Vogelsang, Handbook of Telecommunications Economics, Vol.2 (Elsevier, 2005), 518; and
Larouche, “Contrasting legal solutions and the comparability of US and EU experiences”, in Leveque and
Shelanski, Antitrust and regulation in the EU and US. Legal and Economic Perspectives (Edward Elgar, 2010).
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regulatory concept of “significant market power” (the basic. substantive tb['.eShOldA for reg-
(he intervention in the electronic communications markets), with the competition law concept
plaf%rgminance”‘ that is applied under Article 102.18 However, the alignment of ex ante sector-
o cific regulation with competition law principles is not compiete, because the SMP test has an
Pt nal requirement that the concept of dorninance does not have: an operator can only have
addglff it has a dominant position and it is active on a market on which competition law cannot
-Slvirvene cfﬁciehtly, ie. where the three criteria test is satisﬁ;d': there rr.lust be' high and non:
ml itory entry barriers, no dynamics towards effective competition, and insufficiency of compe
t[ir[airol: lar\z .remedies to ac,icquately address the market failure.'® This partial convergence of meth-
i 1 consequences, which are described below. . ‘
Odgl(())%l; S'tllta/zzrsl‘::f r:ileﬁnitionq—Marke:t definition is key in making a finding of dormqapce on a
.ven market and can in some cases pre-determine such a finding. ™ U_nder the corﬁpetmor:i erf“llrlle:&
iarkets may be defined differently under the Merger Coptrol Regulation (where they are definec
ccording to a forward-looking analysis) and under Articles 1(_)1 or 102 (where they gre delnet
2ccording to a retrospective analysis).?’ In applying sector-;pecxﬁc regula.to_ry rlules r\r.llzt ;;do!ogies
Regulatory Framework, markets should be defined accor(.il'ng to comPetltlond aw hodologies
and in a forward looking manner. Although rnark_et'deﬁnmon may c_ixffer under co;ni)1 ition tav
and under sector-specific regulation, the Comnnssmn.hazs3 tended in practice to o1 o S
market definitions when applying sector-specific regulation anfi under compentt)lorkll 1aw.1 There
are, however, some cases in which markets havg been defined differently under odt ! egadifferent
ments; for example, the market for wholesale_ internet a'cceszs5 has been §eg11111entt)e mftound erent
regional areas for the purposes of sector-lspe(itﬁc regulation,” although it has been fo
i oses of competition Jaw.” . '
nagf(;‘lall fo/:ststzsr:r;lerft of market Eower—The Framework. Dire(ifive defines an undertaking ng;
SMP?’ as one which enjoys a “position equivalent to dominance and uses exactly the same wor

18 See para.1-223, above. See de Streel, “The Integration of Competition Law Principles in‘ége New
European Regulatory Framework for Electronic Communications” (2003) 2§ Wgrld Compe_l(l)tolgn : . ital

19 Framework Directive, para.8-003, n.2, Art.15 and 2002 Frameworli D1rect1ve(,i pa;r:fd sen’/i; r,n;r o

issi ¢ i 17, 2007 on relevant produc

27: Commission Recommendation 2007/879 of Dewmber s /ant vice marks

: i icati lation in accordance with Directive

ithi lectronic communications sector susceptible to ex ante regu /
;v(;g;/r'l? lt/hgcegﬁt;; European Parliament and of the Council on a common regulatory framework for eézﬁr([);x)c
comrr:unicalions networks and services, O.J. 2007 L344/65 (“Second Relevant Markets Recommendation™),

2; 4017 et seq., above. ] N

AI;‘.’ éf)ﬁﬁliasg?on Notice og the definition of the relevant market for the purposes of Community Competition
law, O.J. 1997 C372/5 (“Market Definition Notice™). See generally, Chapter Iv.

2 \Y 2.4-002. o o

= Isrizgsjor’kp]?)rirective para.8-003, n.2, Art.15(1); Commission Guidelines of Jully[9, 2(;_03 nzr:v ;r;lirl;g;

i , igni he Community regulatory Ir:

analysis and the assessment of significant market power under t C y regula
elecl)rlonic communications networks and services, 0.J. 2002 C165/6 (““SMP Guidelines ),4;—)(2)1;2.27{ I

3 Gecond Relevant Markets Recommendation, para.8-009, n.19. See Ch.IV, para. et seq.
Appendix 2. 0A dix 2

*S 4-036 el seq., above and Appendix 2. o

» C?sf %211(/2007/0733? Wholesale broadband access in the UK, Commission Comments of February 14,
2008 (discussed in Ch.IV, para.4-049). o B g -

» ((ZalsseC 1;5[ 5532 Carphose Warehouse| Tiscali UK, Commission Decx:on)of Ju:le 21;82[91&513.?356502“ jg g(l;s)

1 . ’ i 7-312 et seq., above); see also " .

cussed in Ch.IV, para.4-052 and in Chapter VII, para.7-31 s AP 010, 022

u k Directive, para.8-003, n.2, Art.14, as developed by the SMP Guidelines, para. , 0.22,
parasl??rgﬂe()zOan lthf: Rcvised ERG Working Paper of Seplember 2005 on the §MP concept for the new
regulatory fr;.mework, ERG(03) 09rev3 (*‘Revised ERG Working Paper on SMP”).
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that the Court of Justice has used when defining ‘‘dominance” under Article 102.% However, the
SMP Gudelines state that the designation of an undertaking as having SMP does not auto-
matically imply that this undertaking is also dominant for the purposes of competition law.® Ag
for market definition, the Commission, NCAs and NRAs have tended to follow similar analytica]
approaches and made similar assessments under sector-specific-regulation and under competition
law.®® In particular, the assessment of collective dominance (or coordinated effects) is similar.
Annex II to the Framework Directive sets out a “checklist” that the Commission uses to determine
whether markets have a structure that renders them conducive to coordinated effects.®! The factors
contained in that list are in line with the definition of collective dominance given by the European
Courts in Airtours® and Bertelsmann and Sony.>® However, the mere application of a “checklist” is
not sufficient to determine the existence of collective dominance and coordinated effects.*

8-012 Institutional and procedural issues—The designs of the institutional architectures of the
sector-specific regulation and competition law regimes were formerly very different, but they have
converged over time.** On the one hand, the implementation of sector-specific regulation started by
being fairly decentralised in Europe, as the NRAs were applying national laws that had not been
fully harmonised at the EU level. Then, the 2002 Regulatory Framework increased the degree of
centralisation of the regulatory regime, by granting important supervisory powers to the Com-
mission over NRAs’ decisions® and putting in place different mechanisms to ensure cooperation
between the Commission and the NRAs.*” Such mechanisms have been strengthened by the 2009
Regulatory Framework, with the creation of the Body of European Regulators for Electronic
Communications (“BEREC”) and the additional power for the Commission to supervise in greater
detail (including recommending the non-adoption of) the remedies imposed by NRAs on under-
takings with SMP.*® On the other hand, the implementation of competition law started by being

* See, in particular, Case 27/76, United Brands v Commission [1978] E.C.R. 207; Article 82 Guidance,
para.8-002, n.1, paras.9—18. See generally para.5-041 et seq., above.

¥ SMP Guidelines, para.8—010, n.22, para.30.

* See, e.g., Case M. 4748, T-MobilejOrange Netherlands, Commission Decision of August 20, 2007,
para.49, where the Commission took into account in its competition assessment the fact that the Dutch
regulator found that no undertaking possessed SMP on the wholesale mobile market for access and call
origination: see Ch.VII, para.7-412 et seq.

31 Annex II is developed by SMP Guidelines, para.8-010, n.22, paras.86-106 and Revised ERG Working
Paper on SMP, para.8-011, n.27, paras.24-41.

32 Case T-342/99, Airtours v Commission [2002] E.C.R. 11-2585.

3 Case C-413/06P, Bertelsmann and Sony v Commission, [2008] E.C.R. 1-4951. On collective dominance,

generally see para.5-054 et seq., above (under Art.102) and para.7-113 et seq., above (under the Merger
Control Regulation). :

3 See para.7-115 et seq., above.

3% See De Visser, Network-based Governance in EC Law: The Example of EC Competition and EC Com-
munications Law (Hart, 2009).

% See para.8-013, below.

3 Decision 2002/627 of July 29, 2002 establishing the European Regulators Group for Electronic Com-

munications Networks and Services, O.J. 2002 L200/38, as amended by Decisions 2004/641 and 2007/804; se¢
Ch I, para.l1-100 e seq.

3 Framework Directive, Arts.72 and 19(3a) introduced by the Better Regulation Directive 2009/140, |

para.8-003, n.2 and Regulation 1211/2009 of November 25, 2009 establishing the Body of European Reg-
ulators for Electronic Communications and the Office, O.J. 2009 L337/1 (“BEREC Regulation”). On [hose;
new mechanisms, see Ch.I, para.1-102 er seg. (regarding the formation, role, tasks and organisation O

BEREC) and para.l-116 et seq. (regarding the EU Consultation Procedure under Arts.7 and 72 of the
Framework Directive).
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i i e Commission was the main authority applying the EU’S competition rules
izg:iyaclf)?lgiléﬁi, zj;;:lt; Article 101(3)). Then, Regulation 1/2003% daelcentrahsgq the aggélrciz:;;;)r; :df
iti icy i by giving additional powers to national competition authorn
Co@pe:lugonuf')t:hti)y ;gp?; rIfi)lr_)leco)ltngpler.itigon law (in particular Article 101(3)), while putting in place
ﬁ?;;znisms to ensure cooperation between the Cornmissior; and tl:;lnanonal competition autho-

ities,® the Commission and the national courts. ) )
TIUSC_S(,H;S gz,zlile?si.:;t;v:i?vers of the Commission at the EU level for sector-speczﬁc regulat‘wn—h—
Under the system of sector-specific regulation, NRAs have a broad and far-reachu;(gsi;):i gl?h;nes
regulation of the electronic communications sec.tor. The EU Rejgu'latory_ Fragn;\:{or R
the role of NRAs, but at the same time prowdes.the Cogumssmn thh_a . lnllima“ % S e
supervise and coordinate the activities of the NRAs in applying the harmoz;ilse ii.ts Under e
Framework Directive, the Commission may: i) veto Fh}e way the NRAs de_ ne ma.rth and aeeess
market power (i.e. SMP/dominance); (i) make individual recommendations on ee lliyrin s
determine and impose remedies on undertakings foun@ to possess r1_1arket powelr,tr ?hat P Ed)-“
NRA to withdraw or amend the proposed remedy (anq mc}ludlng spec1f1c ex;oj;z}c:sa Cs o s on h,a )
and (iii) adopt decisions to ensuse a harmoniseq application of reme@1es. le omrrlles o e
two other tools to control the NRAs’ application of the sector-spegxﬁc regu ayo‘ry?‘?; s risng
from its powers in the Treaty on the Functioning of the European Union: (1) A;tllc eNRAet(Ijlges ere
the Commission to bring infringement procedures against a Member 4S6tate if its o e
apply correctly EU electronic communications law or coglpetmon la'w'; and (i1) m(?;est o yl,a e
Commission may indirectly control the NRAs by opening competition cases uaga'l \ deglrlee <
operators, provided sector-specific regulation has left such operators with a sufficien N ﬁave o
freedom of action within the scope of the regulation imposed on th‘em,. so that t::g cz}xln Ceommis—
an anticompetitive manner, notwithstanding their reguliistory obhgathns. Indeed, td e o
sion’s decisions in Deutsche Telekom®" and Telefo’nicg, both_of wmch concerlne mcwere o
operators with SMP that had been regulated by their respective national regulators,

% Regulation 1/2003 of December 16, 2002 on the implementation of the rules on competition laid down in
Treaty, O.J. 2003 L1/1. _ o

Arﬁﬁ'gi; ni\itzs c1>§_tf1\§ a:xd éommissiou Notice of March 30, 2004 on o?’operatlon within tsllelglget:v;rk of
Competifion Ainhorities, 0.J. 2004 C101/43 (“NCA Cooperation Notice ); see Ch.V, pgahra.C mmiessiog.and

@ jpid Art.15 and Commission Notice of March 30, 2004 on the cooperation between the c ;) SR
the cour{s of ihe Member States in the application of Articles 81 and 82 EC, 0.J. 2004 C101/54; se AA
para.5-202.

“ See Ch.1, para.1-116 et seq.

4 Framework Directive, para.8-003, n.2, Arts.6 and 7.

:‘; ibid., Art.7a.

46 ?ﬁi’&fnﬁ(ss?c)m published a list of its infringement cases b/ro;ght under A‘nzlz/f;il;fy/t:; neli?e;;rnopr;:

L ST . B " . ety

communications sector, which is available at: hitp: J/ec.europa.eufinformation n_ffac: o e et
mentati {linfringement/index_en.htm. The Court of Justice has confirme :
Pr:c:ér:e_i';fggiezi&gSfmagy be launched independently of the {nterna\ market procedur;s ;%to ;)utn 21 tlz
Framework Directive; Case C-424/07, Commission v Germany, judgment of December 3, s y
re on : 6. . .

p" ézds’ep;;itgl, Deutsche Telekom, Commission Decision of May 21, 2003, O.J. 2003 L263/9, upheld in
Deutsche Telekom v Commission, para.8—008, n.15, para.1_13_; see Ch_.\{, para.5-067. 7 ol 2008 C8Y6,

“ Case 38.784. Wanadoo Espariia v Telefonica, Commission Decision of July 4, 2007, O.J. farva ;
appeal pendiﬁg ix; Case T-336/07, Telefonica v Commission, 0.J. 2007 C269/55; see Ch.V, para. .
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1nd1r§ct but obvious critique of the actions of those regulators, which the Commission ¢
perceived as being inadequate to control those operators’ market’ power. "
8-014 Cooperation between NRAs and national competition authorities at the national level
Th(? structure of the supervision and regulation of electronic communications and media oper f‘
varies between the Member States. On the one hand, the enforcement of sector-specific reEulat‘orS
1s mainly undertaken by the independent sector-specific regulators that have been establishbed ; 105
Membt'tr States.49.0n the other hand, the enforcement of competition laws is shared berweellnnti
Coxmmsswn, national competition authorities, national courts, and, in some Member Stat y
national regulat.oyy authorities.*® The necessity and effectiveness of maintaining a wide ran aeesg
dlﬁ’erc;xl]t authorities has been raised, as has the issue of the allocation of responsibility ang] ;
them.*! In so fgr as the application of these different rules ajms at objectives which are On%
completely 1der?t1ca152 and therefore requires specific expertise, which it would not be advisableno
easy to centralise in a single body, the maintenance of a system of separate sector-specific rcor
ulatqrs and competition enforcement agencies is broadly considered to be the preferred o tioi-
p_rov:ded that adequate cooperation mechanisms are put in place to ensure the coherent a plica:
tion of .both competition law and sector-specific regulation.*® However, as sector-specific reg\lx)lztion
increasingly uses competition law concepts, and as markets become increasingly competitive
(thereby reducing the need to apply sector-specific legislation), inter-institutional cooperation
§hould be strengthened. One possibility would be to foljow the example set by banking supervision
in Germany, where the supervisors are employees of the German Central Bank and w:;rk Endcr the

arly

* With respect to the regulation of the electronic communications and medi i
I 2 sect
itxc;v:z;a.[rlds c_onv;rgcnc_e in some Member States anq a trend towards divergence in ot.(l)ng, ﬁ:;l;::rbg:;:s.”;g?
Cosmmie[;ié:[itoss Umdteg ngdqm and Ital_y, a single regulatory authority has responsibility for both tele-
m ns and broadcasting regulation. In a number of federal states (e.g. Belgium and Germany),
media regulqtlon 1s a regional or state matter and regulatory competence is thus shared between a b I,'
dlﬁs'grent regional authorities: see also Ch., para,1-075. nampere
bma;c(; ;;(;ns?clte(; rlsn ct:e Um]tedthégdom,'(_)FCOM, the regulator qf both the telecommunications and
SccsthL o seeto d;e c:S:;i)g yG rte eece. ompetition Act 1998 to companies active in the telecommunications
Fifthlrxgma;;ogzl fCompegﬂon Network, Working Group on Te elecommunications Services (Report to the
S Amn (1999n Ie)r:n}se in Cape Town, 2006); OI:ZCD, Relationship between Regularors and Competition
dutho f, )hj ‘FE/CL‘P(‘99)8; UNCTAD, “Best practices for defining respective competences and
Py g2 /OC Ii:;s‘e:{ }v{v ch involve joint action by competition authorities and regulatory bodies” (2006) TD/B/
Whict; Relau'/ ihjevg. lfee ‘il,so: Barros and H_oem;g, “Sectoral Regulators and the Competition Authority:
“Coordinatioon ; [})EIS est?” (2004) CEPR Discussion Paper 4541; De Visser, para.8-012, n.35; Larouche,
Aordina (n} o d‘ur(;/?ean and Member State Regulatory Policy: Horizontal, Vertical and Transversal
ern%ii ; E égwaiga é?éar u;(;:ozé)f“elug;1 R:;ggla[t)oglt Au_t[{frit}i)es Lnf the EC: A New Paradigm Jor European Gov-
¢ Elgar, ), ; and Petit, “The Proliferation of Nati g iti

alongside Competition Agtho_nties: A Source of Jurisdictional Confusion”, ir?néi}]crl:giu lell\tllourn))o? 3::10;23
(cdssz.), Regu(atqry Az_zthorztzes in t/1g EC A New Paradigm for European Governance (Edwar;i Elgar, 2005), 180
Thp principal airns of competition law are to maintain effective competition and alleviate the ;:xclusi’on of
competitors that are as efficient of the incumbent, whereas the main aim of sector-specific regulation is to

promote the development of effective competition, possibly by supporting the entry of competitors that are, at .

least initially, possibly less efficient than the incumbent: see ERG Report of March 2009 on the discussion of

the application of Margin Squeeze tests to bundles, ERG (09) 07 (“ERG Report on Margin Squeeze Test”),

para.6.

® Framework Directi ideli
paras.135_13’(7)'r trective, para.8-003, n.2, Arts.3(4) and 16(1); SMP Guidelines, para.8-010, n.22,
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instructions of the financial regulatory authority; thus, in such a structure, the employees of an
NRA would work under the instructions of the relevant national competition authority.*

C. Practical examples of the interaction between competition law and sector-specific
regulation

8-015 Introduction—Sector-specific regulation and competition law complement each other to
achieve the objectives of market liberalisation, the maintenance of effective competition and the
protection of consumers’ interests. This section examines some examples of circumstances in which
sector-specific regulation and competition law have interacted andjor overlapped and where a
coherent interpretation and application of the applicable rules is needed, at both the substantive
and procedural levels.

8016 Substantive issnes—Competition law and sector-specific regulation interact in a number
of substantive matters. On the one hand, competition law theory paved, in some cases, the way for
the adoption of sector-specific regulation with concepts such as non-discrimination or price reg-
ulation obligations, whereas in other cases, regulatory issues have generated new competition law
theories, such as margin squeezes and access to essential facilities. On the other hand, an ex post
application of competition law has, in some cases, been used to change the structure of a market to
achieve regulatory objectives, by correcting the inadequacy of sector-specific regulation (so-called
“regulatory antitrust’), whereas, in other cases, the application of competition law has taken into
account the state of regulation to avoid the imposition of additional competition-law based
remedies.

8017 Non-discrimination—Under the competition rules, it is established that discrimination
can amount to an abuse of a dominant position within the meaning of Article 102, unless there is
an objective reason to justify the difference in treatment.** The Access Directive implements this
principle in relation to access and interconnection pricing, by stating that NRAs can oblige
operators to offer third parties access and interconnection on the same conditions “in equivalent
circumstances” as they provide access and interconnection to their own businesses or those of
affiliates.*® The Access Directive therefore requires NRAs to ensure that organisations providing
access and interconnection do not discriminate in favour of services of their own business units or
those of subsidiaries or partners. The implementation of sector-specific regulation in the area of
access and interconnection therefore results in the direct application of competition rules

* This proposal was made by Hellwig, ‘“Competition Policy and Sector-specific Regulation for Network
Industries”, in Vives, Competition Policy in the EU: Fifty Years on from the Treaty of Rome (Oxford Uni-
versity Press, 2009), 203.

%5 See Ch.V, para.5-089. Commission Directive 2002/77 of September 16, 2002 on competition in the
ilirkets for electronic communications networks and services (“‘Liberalisation Directive™), O.J. 2002 L249/2],

3

6 Art.10 of Directive 2002/19 of March 7, 2002 on access to, and interconnection of, electronic commu-
nications networks and associated facilities, O.J. 2002 L108/7 (**Access Directive”), as amended by the Better
Regulation Directive, para.8-003, n.2 ; see also ERG Revised Common Position of May 2006 on the approach
to appropriate remedies in the new regulatory framework, ERG(06) 33, (“Revised ERG Common Position on
Remedies™): see generally Ch.L, para.1~243 er seq. and, as regards non-discrimination obligations, para.1-251
et seq.
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principles. NRAs must therefore ensure that they follow an approach that is consistent with that
applied by competition authorities.

8-018 Price controls—Under the competition rules, the tariffs of 2 dominant operator may not
be excessive, i.e. substantially above costs.”” The rules of the EU Regulatory Framework include a
number of specific measures to permit the regulation of the prices of operators that have been
designated as having SMP in the relevant market. In particular, the tariffs of operators that have
been designated with SMP must be non-discriminatory, unbundled, cost-based and transparent.s
Likewise, the Access Directive requires operators of digital conditional access services to offer their
services to all broadcasters on a fair, reasonable and non-discriminatory basis.*® In certain aspects
(including cost-orientation and transparency), this pricing regulation is more specific, and may go
somewhat further, than the requirements of competition law. However, in other aspects, these
specific rules regulate matters that have traditionally fallen within the scope of the competition
rule. In this respect, sector-specific rules refer specifically to the need for NRAs to interpret these
concepts in light of the competition rules.

8019 Price squeeze—The Access Directive provides that wholesale charges should not. be
discriminatory and should be cost-oriented, which implies that operators may not charge an
excessive wholesale charge and, given their retail prices, make entry on the retail markets
unprofitable.*® Under competition law, a dominant operator may not implement a combination of
wholesale charges and retail tariffs that makes unprofitable the entry of a competitor that is at least
as efficient as the dominant firm.® The Commission bas found that both Deutsche Telekom® and
Telefénica® infringed Article 102 by engaging in such practices.

8-020 Access to “essential facilities”—NRAs have the primary responsibility for dealing with
network access issues under the Regulatory Framework (e.g. access to the local loop).** A number
of those problems could also be addressed by the application of the competition rules, and in
particular the “essential facilities” doctrine applied under Article 102,65 Therefore, the essential
facilities doctrine has a role to play in the electronic communications sector. First, as indicated,
NRAs are required to apply the principles of the competition rules, and their implementation of
access regulation must be consistent with the principles established by the Commission and the

57 Evans and Padilla, “Excessive Prices: Using Economics to Define Administrative Legal Rules” (2005) 1
Journal of Competition Law and Economics 97, and Motta and de Streel, “Excessive Pricing in Competition
Law: Never say Never?”, in Swedish Competition Authority (ed.), The Pros and Cons of High Prices (2007)»
14; for application in the electronic communications sector, see Haag and Klotz, “Commission Practice
concerning excessive pricing in Telecommunications” (1998) 2 Competition Policy Newsletter 35.

%8 See Ch.1, para.1-243 ef seq.

% Access Directive, para.8-017, n.56, Art.6. )

® ibid., Arts.10 and 13. See Revised ERG Common Position on Remedies, para.8-017, n.56 and ERG
Report on Margin Squeeze Tests, para.8-014, n.52.

*' Access Notice, para.8—008, n.16, paras.117-119; Art.102 Guidance, para.8-002, n.1, para.7$ e seq.

© Deutsche Telekom, para.8-013, n.47; Amory and Verheyden, “Comments on the CFI's Recent Ruling it
Deutsche Telekom v European Commission” (2008) Global Competition Policy; Genevaz, “Margin Squeeze
after Deutsche Telekom™ (2008) Global Competition Policy; and O’'Donoghue, *“Regulating the Regulated:
Deutsche Telekom v European Commission” (2008) Global Competition Policy.

@ Telefonica, para.8-013, n.48.

® Deutsche Telekom, para.8-013, n.47, para.167; Access Directive, para.8-017, n.56, Art.12. On N‘R{"s‘ |

powers and duties, see Ch.I, para.1-074 1 seq. and on access remedies that may be imposed on operators Wi
SMP, see Ch.1, para.1-227 et seq., above.

% Article 82 Guidance, para.8-002, n.1, para.75 et seq.; sec Ch.V, para.5-095 et seq.
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European Courts in relation to access to essential facilities under Article 102. Segond, the scope of
the application of the competition rules is broader than that of the_sector-sp_emﬁc rulgs as com-
petition law applies to all markets, whereas sector-specific economic _rggulatlon apphe_s only to
markets fulfilling the three-criteria test.% Third, in so far as the competition rules apply in paralle]
with sector-specific regulation, companies seeking access may have the possibility of relymg on the
“essential facilities” doctrine under competition law in the event of a deficient or unsatisfactory
implementation of the sector-specific rules by NRAs. - . '

8021 Competition cases having regulatory objectives—Competition law may be, and_ in practice
has been, used as an instrument to liberalise electronic communications markets, either as an
alternative or as a complement to sector-specific regulation. In particular, this has been the case
when the Commission has made its approval of concentrations under the Merger Control Reg-
ulation or the exemption of a transaction reviewed under Article 101 conditional upon the
implementation of specific conditions or undertakings given by the parties.®’ Often, these measures
had a permanent impact on the structure of the market, which may pre-empt the negd for the
subsequent application of sector-specific regulation. Sometimes, these measures will include
remedies that have then been adopted more generally under sector-specific regulation.

8022 Intervention under Article 10]—By the mid-1990s, the Commission had madet the
granting of individual exemptions under Article 101(3) for several joint ventures between national
incumbents conditional on additional liberalisation measures. For instance, it allowed the Atlas
joint venture between France Télécom and Deutsche Telekom only on the conditiqn that the
French and German governments licensed alternative operators in their markets, despite the lack
(at that time) of EU legislation requiring them to do $0.% Many other cases show that the
Commission was following a truly regulatory strategy, which has gone sometimes beyond reme-
dying the competition concerns in the individual case at hand; for instance, in British Interactive
Broadcasting,*® the Commission required the divestiture of BT’s cable interests in order to favour
the creation of competition in local network infrastructure in the United Kingdom.

8023 Intervention under the Merger Control Regulation—In Telia/Telenor,” in order to
approve the merger, the Commission required the parties to grant access to their local loop
infrastructure to resolve competition issues raised by the merger; this remedy was subsequently
superseded at a general level by sector-specific regulation with the adoption of the Local Loop
Unbundling Regulation. However, in Telia/Sonera,” the Commission realised that local loop
unbundling had not produced the desired results for competition in local loop infrastructure and

% See Ch.IV, para.4-017 et seq. _

* Cave and Crowther, “Pre-emptive Competition Policy Meets Regulatory Antitrust” (2005) European
Competition Law Review 481; Larouche, Competition Law and Regulation in European Telecommunications
(Hart, 2000), 240.

* See, e.g., Case 35.337, Atlas, 0.J. 1996 1L.239/23 (and Case 35.617, Phoenix/GlobalOne, O.J. 1996 1.239/57
(discussed in Ch.VII, para.7-599 et seq.); and Case 35.830, Unisource, O.J. 1997 L318/1 and CaseA 3@.319,
Uniworld, 0.3, 1997 L.318/24 (discussed in Ch.VII, para.7-612 et seq.). On the objectives of the Commlssnon at
the time, sec the account of a senior official in charge of those cases: Ungerer, “Use of EC Competition Rules

% 4 in the Liberalisation of the European Union’s Telecommunications Sector” (May 6, 2001).

® Case 36.539, British Interactive Broadcasting/Open, Q.. 1999 1.312/1 (discussed in Ch.VII, para.7-685 et
seq.).

" Case M. 1439, Telia/Telenor, Commission Decision of October 13, 1999 (discussed in Ch.VII, para.7-251
€l seq.).

™ Case M.2803, Telia/Sonera, Commission Decision of July 10, 2002, para.l19 (discussed in Ch.VI],
Para.7-281 o1 seq.).
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services using that infrastructure in Sweden and Finland and therefore made its approval of the
merger conditional upon Telia and Sonera operating their fixed networks (including the local loop)
and their retail services businesses using these networks through separate legal entities, The series
of merger cases involving Vodafone in the early 2000s is also interesting in this respect. In Vodafone
Airtouch/Mannesmann, " the Commission made its approval conditional upon non-discriminatory
third party access by competitors to Vodafone’s pan-European mobile network for a period of
three years in order to protect competition in the emerging market for seamless pan-European
mobile services. In both Vodafone/Eircell® and Vodafone/dirtel,* the Commission expressly
referred to the commitments given in Vodafone Airtouch]Mannesmann and stated that the con-
tinued application of these commitments would remedy the competition concerns that arose in
Vodafone’s acquisition of Eircell and its acquisition of sole control of Airtel. This is a good
example of a remedy in a merger case having equivalent effect to general sector-specific regulation.
This approach has been criticised on several grounds, including that:” (i) it is not legitimate to use
competition law for other purposes than its main objective, which is to ensure that concentrations
and other transactions do not reduce the current level of competition on the markets; and (ii) it is
short-cutting the lengthy and cumbersome legislative process that must be followed to adopt
sector-specific legislation on these markets and the involvement of other institutions such as the
Council and the Parliament in this process. However the approach has been implicitly endorsed to
some extent by the General Court in the electricity sector, where the Commission has taken a
similar approach.”

8-024 The competition assessment of concentrations in the light of the sector-specific regulatory
Sframework—1In its assessment of the first strategic alliances and mergers in the electronic com-
munications sector in the mid-1990s, the Commission took into account the efficiency (or lack
thereof) of the national regulatory frameworks in preventing anti-competitive behaviour in
imposing conditions to its exemption decisions authorising strategic alliances involving incumbent
operators.”’

8025 Imposition of competition remedies where sector-specific regulation s inadequale—@
1999, in Telia/ Telenor, the Commission found that the sector-specific regulatory regimes in place i
Sweden and Norway at the time were inadequate to prevent anti-competitive conduct by the
merged entity, which justified the imposition of remedies of a regulatory nature (i.e. local loop
unbundling).”® Later, in Telia/Sonera, the Commission appeared to take the view that both theex

72 Case M.1795, Vodafone Airtouch{Mannesmann, Commission Decision of April 12, 2000, para.59 and
Annex (discussed in Ch.VII, para.7-325 ef seq.). .

> Case M.2305, Vodafone/Eircell, Commission Decision of March 1, 2001, para.20 (discussed in Ch.VIL
para.7-347 et seq.).

™ Case M.2469, Vodafone/Airtel, Commission Decision of June 26, 2001, para.19 (discussed in Ch.VIL
para.7-353 et seq.). : e
7S See Geradin and Sidak, para.8-008, n.17; Larouche, para.8-014, n.51, 353; Veljanovski, “EC Antitrust al;
the New Economy: Is European Commission’s View of the Network Economy Right?” (2001) Eur o
Competition Law Rev. 115. =
¢ Case T-87/05, EDP-Energias de Portugal v Commission {2005} E.C.R. [1-3745, para9l. - caon
" For example, in Atlas, para.8-022, n.68, and Phoenix/GlobalOne, para.8—022, n.68, the Comm!s-r "
imposed conditions on the parties to prevent undue discrimination and cross-subsidisation between the gaB '
comparies and the joint ventures (discussed in Ch.VII, para.7-599 et seq.). By contrast, in Case 34-8§ ’oimlf
MCI, 0.J. 1994 1.223/36, the Commission found that the efficiency of the United Kingdom regulatory 1€

would have prevented any such risks of anti-competitive conduct (discussed in Ch.VII, para.7-591 et 4%
8 Telia[Telenor, para.8-023, n.70.
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Public mobile telephone networks within the Community and amending Directive 717/;nd X ammet Yy
- (“ROaming Regulation™), as amended by Regulation 544/2009' amendmg Regchxlauo(;x T and 05 L167/
' 2lona common regulatory framework for electronic communications networks and s s
e L i 115
A (eiafeh Ti'i g?zzllDiigtsche Telekom/OTE, Commission Decision of October 2, 2008, paras.26, 89 and
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p E} C:Ze ﬁ.%}leboz;;/;‘ele; Iza?y;Teld Spain, Commission Decision of November 27, 2007, paras
%7 (discussed in Ch.VII, para.7-295 ef seq.).
" T-Mobile|Orange Netherlands, para.8-011, n.30.
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cofnﬂ;flti [nsltituﬁonal and procgdural issues—As well as the substantive interaction betweep
eor nfa: ao;roi:digil ls:‘cféir-speclﬁc regulation, there are also a number of interactions betweer
8—928 The Commission acts mainly, but not exclusively, in cross-border cases—The Commiss;

has mdxc'ateq that, in using its competition law powers and following the modernisation alog
deccntrghsauon of the application of Articles 101 and 102 in May 2004 with the entry into forc nf
Regulation 1/2003, it intends to intervene only when the alleged anti-competitive practice Cho

eﬁ”ejcts on competition in more than three Member States or when the consistency in the a ]a_s
.catxon. of European competition law requires its intervention. It will, otherwise, leave cases tI:prl—
investigated by national competition authorities.®’ In the electronic communi,cations sector .
.orde.r to avoiq unnecessary parallel proceedings, the Commission has indicated that once a ma’tt:en
is bemg considered by an NRA, the Commission will normally not pursue any im;estigation of;
complaint under Articles 101 and/or 102 relating to the same matter.®® However, if the matter can
notulbe ;olvgd by the NRA, e.ither at all or within six months, the Commjssion7has stated that it
:;/1(; I\?],{l: ;C)::ccexlp_);z,d 2e9g1n an investigation of the case after consultation, and in cooperation, with

8-029 C(.)llection of evidence—The competition authorities may, in applying competition law

rely on publicly available data collected by the national regulatory authorities or the competitivé
assessments of those authorities.® In particular, in order to establish evidence of pricing abuses
(e.g. crgs_s-subsidisation, excessive or predatory pricing) that may infringe Article 102, national
competmor} authorities and the Commission may base their cost analysis on the sect:)r-speciﬁc
measures aimed at improving the transparency of the accounting practices of dominant operators

mclgdmg the relevant method for calculating and allocating costs.” The implementation of scctor:
specific regu}ation thereby becomes a tool for improving the enforcement of the competition rules.

' 8—030 Fines—An infringement of EU competition law can, and usually does, result in the
imposition of substantial fines.”> However, whilst notification of agreements to an’ NRA (where
posmblg gnder national law) does not give immunity from fines under Articles 101 or 102, the
Commission has indicated that it may not impose fines in relation to an agreement that it ’u]ti—

mately finds to be incompatible with Article 101, if the agreement in question has been notified to

¥ NCA Cooperation Notice
, para.8-012, n.40, paras.14 and 54: see 1l
. ! . X ; generally, Ch.V, para.5-198 et seq.
) S_ee Access Notice, para.8—008’, n‘l'6,' paras.26-32. For example, the Commission suspended its 1998
K}vcst}gauon of Deptsche Telekom’s pricing practices in light of parallel proceedings before the German
RA: see Commission Press R;lcase, Commission terminates procedure against Deutsche Telekom’s Jees for
;(J:reselegz.on and number portability and transfers the case to national authorities, IP/98/430 (May 15, 1998). The
Commljss‘lon dnd_ the same for cases regarding excessive accounting rates (see Commission Press Releases,
;mmzsston decides to concentrate ils investigation into international telephone prices on 7 cases, 1P/98/763
(. ugust 3, 1998) anc_l Commission sees xubsfamial progress in its investigation into international telephone
‘zéréic::;eIPQQ/ﬂze(Apn] 29, 1999)) a;nda excessive prices of short distance leased lines (see Commission Press
, L'rice decreases o AX11 ne i 1
(Dgxmber {5 goersa f up 1o 40% lead Commission to close telecom leased line inquiry, 1P/02/1852
See Access Notice, para.8-008, n.16 paras.26-32. For cases re 1 i ices of i ions
¢ ) , n.16, . . ard nal
leag'%lxnes, see Commission Press Release IP/02/1852, ibid. SATCInG excessive prices of internatio
arphone Warehouse[Tiscali UK, para.8-010, n.26; and T-Mobile/Orange Netherl, 30
Sarp) ; , 0.26; nge Netherlands, para.8-01l, n.30,.
R:;;ﬂ . 206(;7?];?; fza:.e M.4591, Weather Investments/Hellas Telecommunications, Commission Decision 0f
2 gase 166/86, Ahmeed Saeed Flugreisen [1989) E.C.R. 803, para.4l.
egulation 1/2003, para.8-012, n.39, Art.23 and Guidelines on the method i i d
] » .39, . of setting fines impose
pursuant to Article 23(2)(a) of Regulation No.1/2003, O.J. 2006 C210/5: see Ch.v, para.5—1%3 er seq. ’

880

EERE

Some considerations regarding the relationship

-an NRA.?* The Commission has also considered that the existence of sector-specific regulation may

be a mitigating circumstance in case of an abuse of a dominant position prohibited by Article 102.%

D. Some considerations regarding the relationship between sector-specific regulation
and the competition rules

8-031 The relationship between sector-specific regulation and the competition rules in the
communications sector and other network industries has been extensively evidenced and com-
mented on, especially in the light of convergence between both regimes brought about by the
Regulatory Framework.>

8-032 Substantive issues—At the substantive level, several questions are raised. These include
whether there is a need to preserve regulation to protect non-economic public interest objectives, as
well as, whether there is a need to maintain an economic regulation to ensure effective competition
separate from antitrust Jaw and, if so, under what form?

8-033 Maintenance of electronic communications and media regulation—In so far as the elec-
tronic communications and broadcasting sectors are being liberalised and opened to competition,
the question arises whether it is appropriate to maintain sector-specific regulation in addition to a
case-by-case application of the competition rules, particularly in markets that are effectively
competitive. The issue is particularly relevant in the context of convergence, where the electronic
communications and broadcasting markets, which historically have been highly regulated, are
converging with the information technology sector, which has been largely left unregulated.
Moreover, regulation of electronic communication is more harmonised than regulation of
broadcasting. This asymmetry in the degree of harmonisation is politically motivated, as Member
States are reluctant to transfer powers to the EU in what they consider to be culturally and
politically sensitive media markets.®®

8034 Maintenance of non-economic regulation—Specific regulatory provisions need to be
maintained in so far as they pursue public interest objectives (e.g. ensuring affordable pricing of,
and universal access to, electronic communications services, the protection of the security of users,
of minors, media pluralism and diversity, and environmental protection). As many of these
questions are non-economic in nature, their protection cannot be fully achieved by application of

% Access Notice, para.8-008, n.16, para.37.

% Deutsche Telekom, para.8-008, n.15, para.212, upheld by the Court of First Instance in Deutsche Tele-
kom v Commission, para.8-008, n.15, para.313 (see Ch.V, para.5-067), and Telefonica, para.8-013, n.43,
paras.765-766 (see Ch.V, para.5~068). In both cases, the Commission reduced the fine by 10% for this reason.

% Bavasso, Communications in EU Antitrust Law: Market Power and Public Inierest (Kluwer, 2003); and
Carlton and Picker, para.8-006, n.13; de Streel, “Antitrust and Sector-Specific Regulation of Access in the
European Union™, in Dewenter and Haucap, Access Pricing: Theory and Practice (Elsevier, 2007), 328;
Geradin and Kerf, Controlling Market Power in Telecommunications: Antitrust vs Sector-Specific Regulation
(Oxford University Press, 2003); Larouche, “A closer look at some assumptions underlying EC regulation of
electronic communications”, (2002) Journal of Network Industries, 129; Nihoul and Rodford, para.8—006,
n.13; Stoyanova, Competition Problems in Liberalised Telecommunications: Regulatory Solutions to Promote
Effective Competition (Kluwer, 2008); and Temple Lang, “Competition Policy and Regulation: Differences,
Overlaps, and Constraints”, in Leveque and Shelanski, Antirrust and Regulation in the EU and US: Legal and
Economic Perspecrives (Edward Elgar, 2010).

* In some Member States (e.g. Germany and Belgium) such transfer would, under national constitutional
law, require the consent of regional entities, which is highly unlikely to be obtained.
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the competition rules or by the operation of market forces.”” In this sense, there is not necessarily 5
dichotomy between the policies of the development and achievement of liberalised and competitive
markets and securing public interest objectives, provided that sector-specific regulation is applied
in a proportionate manner and does not unnecessarily distort competition.

8035 Maintenance of transitional economic regulation until effective competition s estab-
lished—In the EU, as in many other jurisdictions that have liberalised their electronic commu-
nications sector, the peculiar structure of the market (i.e. an incumbent, dominant operator, high
barriers to and high costs of entry, relatively low marginal or incremental costs, and network
effects) has required the adoption of sector-specific regulation both to foster competition and to
constrain the exercise of incumbent operators’ market power that could both unfairly explojt
customers and prevent effective competition from emerging. Ex ante regulatory rules are therefore
required, at least in the short to medium term, to ensure efficient and timely access to networks or
other facilities that would otherwise constitute “bottlenecks™ for market entry, and to control
tariffs for services that are not subject to effective competition. The application of the competition
rules alone, because they essentially apply ex post after conduct has taken place, are not adequate
to achieve these objectives. Sector-specific regulation provides at least a degree of legal certainty for
hew entrants and their investors, and provides for either the prevention, or a more timely reso-
lution, of anti-competitive practices. Without specific ex ante rules, anti-competitive conduct could
result in incumbents’ positions becoming entrenched before any ex post application of the com-
petition rules could be effective.

8-036 Need of sector-specific regulation in the transitory phase—The inadequacy of the use of
only competition rules to regulate newly liberalised markets in the electronic communications
sector is illustrated by the experience in New Zealand. There, reliance was placed upon competition
rules with only a minimalist (i.e. “light-handed”) application of sector-specific regulation,”® but
disputes over the terms of interconnection with the incumbent operator (Telecom New Zealand)
led to considerable and seemingly endless competition litigation between the incumbent operator
and new entrants.”® New Zealand therefore had to introduce a degree of sector-specific regulation
to cover network access and interconnection.'®

8037 The future of sector-specific regulation—As market structures evolve and become more
competitive, as new entrants develop and the market power of incumbent operators is eroded,
sector-specific regulation should be gradually phased out in favour of increased reliance on
competition rules. This is foreseen by the Regulatory Framework,!®' However, it remains to be

%7 The extent to which the application of the competition rules alone can contribute to the achievement qf
specific public interest objectives is not casy to determine on an ex anze basis. For example, in the electronic
communications sector, operators may have an economic incentive to provide at least some aspects of uni-
versal service, even if there is no regulatory obligation to do so, but there is no way of guaranteeing this. On
universal service, see Ch., para.1-29] et seq. '

% See Geradin and Kerf, para.8-031, n.95, Chapter 5. For a more nuanced view, see Howell, From
Competition 10 Regulation: New Zealand telecommunications sector performance 1987-2007 (2008) ISCR
Paper. On the insufficiency of the competition rules in regulating the current electricity markets in Germany,
see Hellwig, para.8-0(4, n.54. -

* Blanchard, “Telecommunications regulation in New Zealand: light-handed regulation and the Privy.
Council judgment” (1995) 19 Telecommunications Policy 456.

1% New Zealand Telecommunications Act 2001. )

' Framework Directive, para.8-003, n.2, Art.16 and Better Regulation Directive, para.8-003, n.2, recital
5. Thus, several retail markets have been deregulated by several NRAs since the entry force of the Regulatory
Framework: see Ch.IV, para.4-03]. )
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seen whether the market structure of the electronic comrr}gnications and m_edia markets w111. e\{e;
reach a situation where the mere application of competition law alone will suffice tilmamxsa
customers’ welfare. It may well happen that the structure of at least some markets w1 remagn
“natural monopoly or oligopoly”, justifying the maintenance of a permanent economic regula tont.
Indeed, the Commission’s proposals for the maintepance of sector-spemﬁc reg}xlatxon in the conde,yfn
of next generation access networks'® is an indication that §uch regulation will not be removed i
the short or medium term, for so long as incumbents continue to possess mafket power. 1ﬁ
8-038 Need to ensure that economic regulation carr_ies a systemic anglysts—lf sect(lr-spgcthc
economic regulation is to be maintained, it should take into account ttlx(;ea br_oad picture” and the
relationship between the different markets that‘ are _bemg regulatcd. _Wxth the ahgnmex:}fgn
competition law principles, there is a risk of losing sight of this broad picture, as a competi 1.1n
analysis is focused on a particular market and the firms that compete on it, W}thout necessall;xi
having to take into account all the relationships betwg,en Fhe different pukets in thg sector. ot
example, when an NRA regulates fixed or mobile termination charges, it should take into accoutxll
the effect of its intervention on all other prices (e.g. retail and wholesale access charges) that the
regulated operator may change, under the so-called “waterbed” 'eﬂ”cct. Thus_, a mobile opgraF(ci):
which is obliged to lower its termiration charges may, under certain market cu;umstanf;:s, ec1b
to.compensate for this loss of profit by raising its non-regl;(glated tariffs for. retail §ubscn ers or cy
lowering its subsidies of mobile handsets to end-users. _ There_fore', this possible consequence
should be taken into account by NRAs when intervening in termination markets. o
8039 Need to ensure that economic regulation preserves long-term interest.s—The obJecuvc.of
any market liberalisation process must be the creation of long-term, susta%nable and effective
competition. Therefore, the economic consequences of the ad.opt%on of a specific model of sector;
specific regulation must be closely monitored. If a preference is given to the (fast) develolpi']nesrll\t1 ;
service competition by way of imposing far-reaching access obligations on operators witt s
combined with wholesale and retail price regulation, the long run effects ot." this policy choice may
be negative, as competition in network infrastructure could be undermined (due to a 1_a<_:k of
incentives for new entrants to invest in alternative infrastructure). ' As a result, the p.oss1b1].1t.y of
creating sustainable long-term competition in the provision of infrast.ructure may be jeopardised,
thereby leading to prolonged regulation and an obsolete network {nfrastructure that _dogs no}
readily respond to the needs of service providers and customers. In thls_context,'the apphc;aot;o'?h o
Sector-specific regulation must balance short-term and long-term policy considerations. is

1% See Ch.l, para.1-267 et seq. ' )
103 deeBijglet 51. lmerconnecteg networks (2005) 7 TILEC Discuss;o_n Paper; Hel]v,v’xg, para.8-014, 21584,_?0
'™ Genakos and Valletti, “Testing the Waterbed Effect in Mobile Telephony” (2008) 6(2) C or
Verga r. o
gs’tl?hg ::f;zgrl;s};?gebetween regulation and investment in Europe has bgen studied in sev;ral papers, not
always with the same conclusion: Friederiszick, Grajek and Réller, Anal_ysmg the relationship between reg-
ulation and investment in the telecom sector (ESMT Competition Analysis Paper, 2007); Lon_don Econoqucs
and PricewaterhouseCoopers, An Assessment of the Regulatory Framework for Electronic Commpmca-
1ons—Growth and Investment in the EU e-Communications Sectqr (Report to the European Comlm_ssmk?,
2006); Waverman, Meschi, Reillier and Dasgupta, Access Regulation and Infrastructure Investment in the
Telecommunications Sector: an empirical investigation (Study for ETNO, 2007)4' ) ) e bal
Framework Directive, para.8-003, n.2, Art.8(5d) and Better Regulgt:on I?xrecnve, recital 8. This ;-
ancing should also be undertaken under competition law, especially when imposing compulsory access u9n5 er
€ essential facilities doctrine: Article 82 Guidance, para.8—002, n.1, para.7S. See also Ch.V, para.5-095 et
seq,
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balancing is particularly relevant in the context of the deployment of next generation networks,
where regulators should be cautious not to discourage operators from investing in rolling out new
and very expensive new or upgraded networks.'"?

8-040 Institutional and procedural issues—To achieve an efficient internal market for electronic
communications in Europe, a robust institutional design should be established. In particular, two
main issues remain after the 2009 amendments to the Regulatory Framework: (i) is there a need for
a European regulator, alongside or instead of the national regulatory authorities; and (ii) is there a
need for more coordination between the national courts, which are increasingly important actors in
regulating the electronic communications sector?

8-041 A European electronic communications agency?—In the electronic communications sec-
tor, the creation of regulatory agencies at the national level, with varying degrees of independence
and competence, has raised the issue of whether there can be effective and harmonised enforcement
of the sector-specific rules across the EU, when the substantive rules have been harmonised.'®
Following earlier studies in 1997'° and 1999,'"° a 2006 Commission study found that a majority of
operators were opposed to a European regulator.'!! Despite this study, the Commission considered
that the coordination mechanisms introduced in 2003 had proved to be insufficient to achieve a
true internal market for electronic communications.''? Hence, in its 2007 Review, the Commission
proposed the creation a European Electronic Communications Market Authority, without defining
precisely the competencies of this new agency, as well as an extension of the Commission’s veto
power to cover the remedies proposed by the NRAs. However, both proposals met fierce oppo-
sition from the NRAs, the Council of Ministers and the European Parliament, which considered

1%7 See Commission draft Recommendation of June 12, 2009 on regulated access to Next Generation Access

Netwaorks (discussed in Ch.I, para.1-267 er seq.). See also, as regards emerging markets, Ch.1V, para.4-021 et
seq.
% In so far as non-economic questions, such as culture, are essentially a matter for the Member States, and

the Member States have divergent cultural policies, the creation of a single body at the EU level that would be
responsible for enforcing content regulation is not presently a realistic option and is not likely to become one
in the immediate future.

19 NERA /Denton Hall, Issues Assaciated with the Creation of a European Regulatory Authority for Tele-
communications (Study for the European Commission, 1997). This study found that, at that time, cooperation
between NRAs, national competition authorities and the Commission was very limited and that the inde-
pendence of certain NRAs was questionable. It also found that a majority of market participants supported
some regulatory functions being performed by an authority acting at the European level, in particular as
regards frequency management, numbering, licensing and interconnection. The study considered several
options, including the creation of an independent European Telecommunications Authority.

0 Eyrostrategies and Cullen, Possible Added Value of a European Regulatory Authority for Tele-
communications (Report for the European Commission, 1999). This study indicated that a majority of market
participants in the European electronic communications sector were satisfied with the regulatory structure ?;nd
did not favour the creation of a European regulatory agency. Therefore, in its 1999 Review, the Commission
did not propose the creation of an EU-wide regulator, but proposed enhanced cooperation between NRAS
and additional review powers for the Commission, most of which were subsequently incorporated into the
2002 Regulatory Framework. N

"' Hogan & Hartson and Analysys, Preparing the next steps in the regulatior. of electronic communicalions.
A contribution to the review of the electronic communications regulaiory framework (Study for the Europeall
Commission, 2006), 91. -

'2 Commissioner Reding, “The Review 2006 of Telecom rules: Strengthening Competition and Completing
the Internal Market”, Speech June 27, 2006; European Evaluation Consortium, “*Cost-Benefit Analysis ©
Options for Better Functioning of the Internal Market in Electronic Communications™ (Study for the Eur-
opean Commission, 2007).
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. o e . 9 Reg-
hem to be unjustified and inconsistent with the pnnuple of subsidiarity. The re:;lse'dégg ' ﬁi
tlatofy Framework merely provides the Commission with a new power to adopt he;cslis S o vens
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. . rective.

U3 Eramework Directive, para.8-003, n.2, Art.19(3a) as modified by the Better Regulation Directiv
para.8-003, n.2. 00

114 lation, para.8-012, n.38: see Ch.], para.l_—-_l el seq.. ) o

s %ﬁ:ﬁfﬁf’?‘i‘rﬁrﬁ?ing Steele, “The Extent of Competition 1n Ser\npg Business _Cusg;m;\jnfircorgol;l'};; !
Infras\ructuresi’ in The Economic Benefits from Providingl Bus/i7essesb:v1;i1 ng;;?;teggi h }gigulalaryand}’u-

icati ice ilable av hAup:/{www.biplc.
nications Services, (2007, Study for BT, availab ! :
blfcaﬂairx/Consu[la1iveresponses/BTdiscussianpaper:l/Elecc;lr(fnIc/Ecolmgrz:écle)ter;egj]ts.pdf)<

e i i ara.8-026. n.83; see also Ch.l, para.l~ . .

1 g::r::?v%rplzelg)\;iggyé,ppara.8-—003, n.2, Art.4(3) merely provides that the Mcmbelr Sk:afirz:;i]ncgfnfge
information on the general subject matter of appeals, the ‘num.ber of requests for app_eda R :Ceil O o Lo
appeal proceedings and the number of decisions to grant interim measures, a_nd provide 1? O weak,
the Commission ;nd BEREC after a reasoned request frorp either. This coordmappn r{)ec' z;{e e 17003,
especially compared to the coordination mechanisms put in place under compet{t\onl aw.rt 65 o of upon
Para.8-012. n.39, Art.15 states that the Commissjon may provide advice to a national cou
i . . . . . »

q‘l‘l‘ssf‘t\lg:ioer:a;h:niiouzrltéptnig “Effective Access and Procedure in Telecommunications Disputes in Eil::gfu
(2004) EB.L.R. 477; Cullen’lmemational, NRA appeal system under the 2003 EU e/ectroni:c c:nn;n\sgi:k iﬁ e
’egulator-y-frc-un.e\uorl’c (Study for PTS, 2006); Lasok, “Appeals under the New Regulatory Fra

lectronic Communications Sector” (2005) 16 E.B.L.R. 787.
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