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Directive 2002/58/EC, art. 12

to prevent their use for secondary purposes (e.g. direct marketing). Therefore
complete information for subscribers is a necessary prerequisite for them to
make informed choices according to paras. 2 and 3. The Directive, when
referring to ‘purpose(s)’, envisages that directories may have more than one
purpose and these may be purposes which go beyond the mere identification
of a subscriber. New products and business models are conceivable and legal
as long as their purpose is made completely transparent to the data subjects.
The duty to inform the subscriber lies with the party (provider) collecting the
data for inglusion in a directory or database (see recital 39 and arts. 20(1) (c),
23(3)(e) of the amended Universal Service Directive 2002/22/EC).

3. Subscribers’ privacy options (para. 2). With the necessary informa-
tion according to para. 1 in hand subscribers are in a position to exercise their
privacy options. First of all they have the right to stay out of any telephone
directory altogether. No charge may be raised if they choose to do so. Also
subscribers do not have to give reasons for their choice. If subscribers choose
to have personal data included in the directory they may limit the inclusion
to specific data. They may also opt for the inclusion of additional data as
long as these data are ‘relevant for the purpose of the directory as determined
by the provider.” Here again the Directive makes it clear that it is for the
provider to determine the purpose of the directory or enquiry service which
he is offering. Data subjects, after having been informed about this purpose
(see para. 1), can then decide if they want to have their personal data included
in such a directory or database. Furthermore subscribers have the right at any
time and without charge or having to give reasons to withdraw their consent
and to have their data removed from the directory or database. This will en-
counter practical problems in printed directories which have been published;
the withdrawal will only take effect in later printed versions of the directory.
Indeed it may not become effective at all since old versions of the directory
may have been sold or scanned by third parties. Although the Directive does
not say so explicitly Member States are well advised to oblige providers
of directory services (esp. those under universal service obligations) who

receive the request for withdrawal from a subscriber to inform those third
parties to whom they have transmitted the data in the meantime that the sub- -

scriber has withdrawn his consent. Although the Directive does not legally
bind them to do so Member States should also ensure that subscribers can

limit the publication of their data to printed directories and exclude their inte- - §
gration in electronic databases. If the entry into the printed directory included ¥

a mark (e.g., asterisk) documenting the subscriber’s preference digital copies

of such a printed directory could either be made without these data or - if the ‘
subscriber’s preference was not taken into account ~ the author of the digital

copy could be held liable. v

4. Opt-in for reverse searching (para. 3). Since reverse searching facili- 3
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E:srg:, ;vrtlil; (;h:yftb“(;ught ];)n offline media (CD-ROM, DVD) with their own
2 Oltware. But at any rate the providers of di i
collecting data are obliged to inform subscri 1Y PN op oS
} ; ribers of - -out-
option they offer with regard to reverse searching faciﬁ:‘i)e,s(.)pt o optout

5. Extension to legal persons (para 4)

+4). Although paras. 1 and 2 primari
gg);r)l'ttg r(r)l;tggal pegoqs Member States are calle%i \Fpon to :;lsureplt}::asﬁlfy
_ on of legitimate interests of legal persons with ir
enity in public directories. Neither the notions of legiti intests of ot
: . - Nei ttimate interests of legal

persons nor ‘sufficient protection’ are defined in the%)ire i 5

T 1t pr ctive .

Zé)l&Tge;e 18 no obligation under Community Law to extend( stlexz ;Irtotle,crtli(:)tlel
orded by the Data Protect;on Directive to legal persons (cf. recital 12).

; . [Unsolicited communications)
§ Article 13

(1) The use of automated callin i
X 1 g and communication syste i
?f::Sa:r :El;etzl‘:::ll:;:!olllll a(j:;l;fmx:antic calling machines), facsi’x’nil;nlsn:;::;gg
: or the purposes of direct marketing |

lowed onl i " e
el o Y In respect of subscribers or users who have given their prior

(0} Notwithstanding para.

) X graph 1, where a natural or |

obtfuxts from its custoll_nt;rs their elecironic contact detai;’srfoig:llegt‘:;slfiz

ail, in the o esaleofapmductoraservicein
Eéthgmmc c:)‘: t;15‘/‘(1‘6/&(]35, tt.he ;ame natural or legal persol; ma‘;'cfl::dt;no;:

1 ct def or direct marketing of its own similar

Or services provided that customers clear] isti groducts
; . 1 y and distinctl
1 :lpportuplty to object, free of charge and in an easy mannei", z‘;ugcll:eunseu:):

 electronic contact details at the time of their collection and on the occasion
In case the customer has not initially refused such use.

ties change the purpose and possible use of an electronic directory (see note 3
2 above) the Directive enables the Member States to require additional opt-in &
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(4) In any event, the practice of sending electronic mall for. the pur-
poses of direct marketing which disguise or conceal the identity of the
sender on whose behalf the communication is made, which contravene
Article 6 of Directive 2000/31/EC, which do not have a valid gddress to
which the recipient may send a request that such communications cease
or which encourage recipients to visit websites that contravene that
Article shall be prohibited.

(5) Paragraphs 1 and 3 shall apply to subscribers who are natural per-
sons. Member States shall also ensure, in the framework of (;ommunlty
law and applicable national legislation, that the legitimate l.n.terests of
subscribers other than natural persons with regard to unsolicited com-

. munications are sufficiently protected. . .

(6) Without prejudice to any administrative remedy for which pro-
vision may be made, inter alia, under Article 15a(2), Member States
shall ensure that any natural or legal person adversely aﬂ.'ected'by
infringements of national provisions adopted pursuant to this l.h:tl.cle
and therefore having a legitimate interest in the cessation or.prohlbltl.on
of such infringements, including an electronic communicatlon§ service
provider protecting its legitimate business interests, may bring legal
proceedings in respect of such infringements. Membe.r States may alsp
lay down specific rules on penalties applicable to providers qf electrol.nc
communications services which by their negligence contrlbut.e to in-
fringements of national provisions adopted pursuant to this Article.

1. General. (a) Legal framework. This article relates to the sending of
unsolicited communications. This is not the only text regulating the sending
of unsolicited communication. The Directive on distance marketing of con-
sumer financial services, the Directive on distance contracts, the Directive
on electronic commerce as well as the Data Protection Directive also define
specific conditions with regard to the sending of unsolicited communications
for commercial or for direct marketing purposes. These directives remain
applicable to the matter, in particular with respect to recipients who are not
affected by the provisions of art. 13. The Directive also expressly states in
recital 45 that where Member States establish an opt-out register for unso-
licited communications to legal persons, the provisions of the Directive on
electronic commerce remain fully applicable. The Old Directive also con-
tained a specific provision with respect to unsolicited communications. The
Directive, however, innovates in this regard. First, it extends the application
of the opt-in rule to the use of electronic mail for direct marketing purposes.
Second, the Directive creates an exemption regime, that is, the ‘soft opt-
in’ rule in the context of an existing customer relationship between a client
and a supplier. Finally, the Directive strengthens the protection afforded
recipients of direct marketing communications by introducing specific rules
with respect to the self-identification of the sender of unsolicited commu-
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criteria determining the territorial scope of application of the Directive differ
from those defined in art. 4 of the Data Protection Directive. Therefore, the
Directive binds controllers who are processing personal data in the context
of the activities of an establishment which is not located on the European
Community territory. Art. 13 thus applies to data controllers who are estab-
lished outside the European Community territory as soon as they are sending
unsolicited communications to persons established on this territory.

2. Use of automated calling systems without human intervention,
facsimile machines or electronic mail automated means (para. 1). (a) Use
of automated means. Art. 13 distinguishes between the sending of unso-
licited communications via the use of automated calling or communication
systems without human intervention, facsimile machines or electronic mail
automated means ruled in para. 1 and the use for other means, such as person-
to-person telephony calls governed by para. 3. Recitals 40 and 42 explain this
differentiation by the fact that, contrary to other forms of direct marketing,
the sending of unsolicited communications by such automated means is
relatively easy and cheap and may impose a burden and/or cost on the recipi-
ent and the volume of communications may cause difficulties for electronic
communications networks and terminal equipment. The guarantees set in art.
13 also include the use of SMS, MMS and similar applications. Pursuant
to the Amending Directive, this paragraph does not anymore only refer to
‘automated calling systems’ but also rélates to ‘automated communication
systems’ in order to cover the constant development and changes of technolo-
gies, and maintain a technology neutral approach (Opinion on 2/2008 on the
review of the ePrivacy Directive, p- 3). The exact impact of this amendment
is however subject to some doubts. The Working Party expressed the opinion
that the insertion of the term ‘communication’ would ensure the applicability
of para. 1 to short range wireless media such as Bluetooth marketing applica-
tions (Opinion on 1/2009 on the review of the ePrivacy Directive, p. 9) The
extension of the scope of para. 1 to automated communication systems might
also at first be seen as entailing the application of art. 13 to all messages sent
for marketing purposes that are communicated by automated means, includ-
ing pop up messages which were excluded from the scope of para. 1 because
they do not qualify as electronic mail (see also Answer to written question
E-3392/02, 2003/C 155 E/164). However, the precision indicating that it
concerns automatic calling machines seem to limit the extension to calls
carried out to communication systems. (b) Opt-in rule. Consent. Art. 13(1)
regulates the use of automated calling or communication systems without
human intervention such as automatic calling machines, facsimile machines
or electronic mail (see definition in art. 2, note 2 g)) for the purposes of
direct marketing. Such use can only be allowed for the purpose of sending
this kind of unsolicited communications to subscribers who have given their

¥ prior consent in this regard. In order to be valid, the consent needs to respect
§ the requirements of the Data Protection Directive, that is to be informed,
nications. (b) Extraterritorial aspects. As mentioned in art. 3, note 3, the f §

specific and freely given. This rule raises a practical issue: the mere fact of
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i ipi 1d consent to receiving
contacting recipients to ask them whether they would cons _
unsolicited material has been considered as al‘ready constituting an electronic
mail for marketing purpose. This is a major issue when the sgnder has gath—
ered information of potential recipients under an opt-out regime and wishes

i i i i the opt-in rule 1
to continue to use the list for direct marketing purposes under the | |
igtroduced by the Directive (Opinion on unsolicited communications, p. 6). . |
Prior information. The consent must be preceded by the provision of the

i ion required by the Data Protection Directive (see comment on art.
l2r2f2(;r(lt{)lzlvts"/lith regpect of %’hc concept of ‘consent’). Modalities of the obtam.tr;g
of the consent. The Working Party points out that it wou‘ld'not be cgmpanb e
with art. 13 simply to ask, by a general e-mail sent to recipients, their consent
10 receive marketing e-mails, because of the requirement that the purpose be
legitimate, explicit and specific. Moteover, the Working Party also excludes
any form of implied consent including consent that may be assumed ur}less
objection is made, such as through the use of pre-ticked poxqs. Neverthe ess,
methods whereby subscribers give prior consent by registering on a \Yebsne
and who are later asked to confirm that they were the ones who registered
and to confirm consent are in compliance with the D1recuy§ (Opinion on
unsolicited communications, p. 5; see also comment on c!eﬁmuon of the term
‘consent’ in art. 2(2)(f)). (c) Senders bound by thg opt-in rulq. The persons
addressed by this rule are not limited to the providers of publicly available
electronic communications or the provider of a public communications net-
work. Art. 13(1) prohibits the use of certain automatic means for the purpo(sie
of sending unsolicited communication regardless of the type o_f sender. (d)
Persons protected. Despite the fact that para. 1 refers to subscribers without
excluding subscribers who are legal persons, para. 5 states that para. 1 onl)3/
applies to subscribers who are natural persons. In its 'ongmal. version, art. 1
only addressed ‘subscribers’ and not ‘users’ of a publlcly available electronic
communications service which raised the question of whether the sending
of unsolicited communications for direct markeupg purposes to users v_vho
are not subscribers was or not subject to any conc!xtw_ns under the Dgrpchve.
The Amending Directive clearly extends the application of the conditions to
users. Therefore, the conditions defined in art. 13 applies regardless of the

fact that the recipient is a subscriber or a user of a communication service In -3

order to assess whether the opt-in rule applies, the sender will only need to

determine whether the recipient is a legal or a natural person. (e) Concept of

direct marketing. The Directive does not provide for any definition of the

terms ‘direct marketing’. The Working Party, however, considers that art. 13

not only relates to communication of a pure commercial nature but also cov-
ers any form of sales promotion, including direct marketing by charities and

litical organisations such as fund raising, and S0 fort.h._ Newsletters_ sent
g; e-mail algso fall under the scope of this definition (Opinion on unsolicited

communications, pp. 4 and 7).

3. ‘Soft opt-in’ for the use of electronic mail in customer relationships -
(para. 2). (a) The ‘soft opt-in’ concept. Art. 13(2) introduces an exception

224 Rosier

Directive 2002/58/EC, art. 13

to the opt-in rule defined in para. 1 for the use of electronic contact details
for electronic mail in a customer relationship between the sender and the
recipient. Subject to certain conditions, the opt-out rule replaces the opt-in
nule in such a context. The opt-out rule means that the recipient will be
entitled to oppose to the use of its contact details for e-mailing of direct
marketing content but will not be required to give its prior consent for such
use. Since the benefit of this exception is subject to several cumulative condi-
tions, including the existence of a prior customer relationship, this regime is
generally called ‘soft opt-in’. (b) Conditions for ‘soft opt-in’. Firstly, the
contact details for electronic mail must have been obtained by the sender
from its customer and not from a third party. Second, these data must have
been collected in the context of the sale of a product or a service. Third,
they must have been collected in accordance with the provisions of the Data
Protection Directive, which includes complying with the requirement of
information of the data subjects regarding the purpose of direct marketing
and the respect of the data subjects’ right to oppose to such use. Art. 13(2)
expressly indicates that the customers must clearly and distinctly have been
given the opportunity to object, free of charge and without difficulty, to such
use of electronic contact details when they have been collected. In addition
to these conditions, art. 13(2) limits the use that can be further made of the
electronic contact details: only the natural or the legal person who collected
the contact details can use these data. For instance, they could not be used by
other companies of the group to which the company that collected the data
pertains. Moreover, the use of these data will only be possible for direct mar-
keting of the sender’s own similar products or services. The Working Party
indicated that such similarity should be judged on an objective basis, that is,
the reasonable expectations of the recipient, rather than from the perspective
of the sender (Opinion on unsolicited communications, p. 9). Finally, the
sender must, at the time of the data collection and at the occasion of each
direct marketing message sent, give clearly and distinctly the opportunity to
the customer to object, free of charge and without difficulty, to such use of
electronic contact details in the event the customer has not initially refused
such use. (c) Beneficiaries of the soft opt-in rule. Art. 13(2) has a broad ap-

- plication since it addresses any natural or legal person who provides products

or services. (d) Persons protected. Art. 13(2) uses the term ‘customer’ to
identify the recipients concerned by this exemption. Since art. 13(1) appears

§ only to protect natural persons who are subscribers, it would be reasonable

4 to consider that the exception to the regime defined under para. 1 also targets
- the same category of recipients.

4. Use of other means (para. 3). (a) Choice between opt-in and opt-out.

- Ant. 13(3) relates to cases other than those referred to in art. 13(1) and (2).

Prior to the Amending Directive, the European Commission expressed the
: view that pop-up messages fall under the scope of art. 13(3) (Answer to writ-
- ten question E-3392/02, 2003/C 155 B/ 164). Pursuant to art. 13(3), Member
. States will have the possibility of subjecting the use of means other than
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automated calling systems without human intervention, facsimile machines - ;

or electronic mail for direct marketing purpose either to the opt-in or to the
opt-out rule. Member States will indeed have to take appropriate measures
to ensure that, free of charge, unsolicited communications for purposes of
direct marketing are not allowed either without the consent of the subscrib-
ers concerned or in respect of subscribers who do not wish to receive these
communications. The choice between these options is, therefore, to be de-
termined by national legislation. This will allow the Member States which
had implemented an opt-in regime to the use of this communications prior
to the Directive to maintain this level of protection. (b) Senders concerned
by para. 3. The persons addressed by this paragraph are not limited to the
provider of publicly available electronic communications or the provider
of a public communications network since art. 13(3) governs the use of the
non-automated means for the purpose of sending unsolicited communication
regardless of the quality of the sender. (c) Persons protected. Pursuant to art.
13(5), art. 13(1) only applies to subscribers who are natural persons. Further-
more, like art. 13(1), art. 13(3) relates to data subjects who are ‘subscribers’
and not to the ‘users’ of a publicly available electronic communications
service.

5. Prohibition of the use of false identity or invalid addresses (para. 4).
Art. 13(4) defines additional requirements applying to the use of electronic
mail for purposes of direct marketing regardless of the quality of the recipient
(subscriber, user, natural or legal person). Art. 13(4) prohibits the practice
" of disguising or concealing the identity of the sender of the electronic mail
on whose behalf the communication is made, in violation of art. 6 of the
E-Commerce Directive which compels that the natural or legal person on
whose behalf the commercial communication is made shall be clearly iden-
tifiable. It also imposes the use of a valid address or number to which the
recipient may send a request that such communications cease. As explained
by recital 43, these additional requirements are necessary to ensure the effec-
tive enforcement of the above-mentioned rules or of rules defined in other
European directives on unsolicited messages for direct marketing. The use
of false identities or false return addresses or numbers would indeed impede
the data subjects to enforce their rights, in particular the right to opt-out. The
Amending Directive adds a new forbidden practice, i.e. the practice consist-
ing in encouraging recipients to visit websites that contravene that article.

6. Protection of legal person’s interests (para. 5). Art. 13(5) specifies
that the rules defined in these two paragraphs apply to subscribers who are
natural persons. With regard to subscribers who are legal persons, art. 13(5)
requires the Member States to ensure, in the framework of Community law
and applicable national legislation, that their legitimate interests are suf-
ficiently protected. This provision leaves a great freedom to the Member
States since it does not provide for any recommendation as to the concrete
measures that need to be implemented (opt-in, opt-out or others) or as to
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the level protection that should be afforded to subscribers who are legal
persons pursuant to the protection of their ‘legitimate interests’. The Work-
ing Party noticed in that respect that the implementation of this provision
ynll raise different pragmatic issues. Firstly, it might not always be easy to
identify whether the recipient is a legal or a natural person and it is not clear
what efforts can be expected from a sender to verify whether the address
or number belongs to a legal or a natural person. Moreover, it is likely that
discrepancies between national legislations will arise and it is not clear how
cro§s-b9rfler effects will be dealt with if the rule that applies to electronic
mail originating in a Member State differs from the one that applies in the
Member States where the electronic mail is received (Opinion on unsolic-
ited communications, p. 8).

7. Specific remedies available for having a legitimate interest in the
cessation or prohibition of the above mentioned infringements (para.
6). The Arqepdjng Directive provides that not only data subject may suffer
for spamming but also other person which may have a legitimate interest
in the cessation or prohibition of these unsolicited communications. This
provision has been welcomed by the Working Party which underlined that
‘This provision will undoubtedly strengthen user rights and contribute to the
development of better security practices among industry players’ (Opinion
on 1/2009 on the review of the ePrivacy Directive, p. 10). Beneficiaries. Art.
13(6) shoulgl benefit at any person having a legitimate interest in the cessa-
tion or prohibition of spamming. Is deemed to have a legitimate interest the
natural or legal person who is been adversely affected by the infringements.
The Amending Directive does not provide any precision as to what may be
qon51dered as a being ‘an adversely effect’ but expressly identifies as poten-
tial beneficiaries of this provision the communications services providers.
Recital 68 of the Amending Directive explains that ‘Electronic communi-
cations service providers make substantial investments in order to combat
unsp!1c1ted commercial communications (spam). They are also in a better
position than end-users in that they possess the knowledge and resources
necessary to detect and identify spammers. E-mail service providers and
other service providers should therefore be able to initiate legal action against
spammers, and thus defend the interests of their customers, as part of their

4 own legitimate business interests’. Remedies. Art 13(6) aims at imposi

| | . . Art, posin,

§ that Member States ensure that, besides potential administrative remedy thagt

E 3 the Members Statc?s may put in place, they also guarantee that the persons
. concerned may bring legal proceedings. In light of the whole paragraph, it

might be considered that such proceedings should at least allow to obtain

4§ the cessation or the prohibition of practices that would not comply with the
‘B national provisions adopted pursuant to art. 13.

8. Specific remedies against providers of electronic communications

] sgrvices (para. 6). Art 13(6) entitles Member States to provide for spe-
‘ cific rules on penalties that would be applicable to providers of electronic
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communications services which by their negligence contribute to in-
fringements of national provisions adopted pursuant to art. 13. The exact
consequences of this provision are not otherwise specified. It must however
be highlighted that there are no specific obligation imposed on !.he providers
to take prevent unsolicited communications. Nevertheless, recital 44 of the
Directive seems to suggest that providing for adequatq tools enhancmg priva-
cy safeguards is part of the general obligations resulung from the Dlrectlv'e.
Recital 44 indeed states, with respect with spamming issues, that ‘Cem
electronic mail systems allow subscribers to view the sender and subject
line of an electronic mail, and also to delete the message, without having to
download the rest of the electronic mail’s content or any attachments, thereby
reducing costs which could arise from downloading unsoligited el@ctromc
mails or attachments. These arrangements may still be useful in certain cases
as an additional tool to the general obligations established in this Directive’.

[Technical features and standardisation]
Article 14

(1) In implementing the provisions of this Directive, Member Stqtes
shall ensure, subject to paragraphs 2 and 3, that no mandafory require-
ments for specific technical features are imposed on terminal or .other
electronic communication equipment which could impede the placing 91'
equipment on the market and the free circulation of such equipment in
and between Member States.

(2) Where provisions of this Directive can be in}plemented 9nl): by
requiring specific technical features in electromc_ cognmumcatlons
networks, Member States shall inform the Commission in accordance
with the procedure provided for by Directive 98/34/EC of the European
Parliament and of the Council of 22 June 1998 laying down a procedure
for the provision of information in the field of technical stan'dard.s and
regulations and of rules on information society services (Directive as
amended by Directive 98/48/EC (O] L 217/18, 5 August 1998), OJ L
204/37, 21 July 1998). )

(3) Where required, measures may be adopted to. ensure that tel.'mlnal
equipment is constructed in a way that is compatible Wlt!l the right of
users to protect and control the use of their personal data, in accordance

ber 1986 on standardisation in the field of information technology a.md
communications (Decision as last amended by the 1994 Act of Accession,
OJ L 36/31, 7 February 1987)

1. Regulatory objective. The Directive provides for a regulatory frame-
work which is basically technology-neutral (See also r§c1tal§ 51 and 54 of
Directive 2009/136/EC). Thus the European regulator is unlikely to face a
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situation in the near future where there is a need to redraft the Directive due
to fundamental technological changes. However, in order to prevent negative
effects on the single market Member States are either required to abstain
from any regulatory requirements for terminal equipment which may inhibit
free circulation of such products or to inform the Commission about specific
requirements for networks. But the Directive allows for national regulations
and standardisation of privacy-enhancing terminal equipment.

2. Technical requirements for equipment (para. 1). It is an important
objective of the European Community to create a single and competitive
market for telecommunications services as well as terminal equipment. The

3 :’ Directive therefore stresses that Member States — when implementing the

provisions of the Directive — should ensure that no requirements for specific
technical features are imposed on terminal equipment or other electronic
communication equipment if such requirements could prevent this equip-
ment from being placed on the single market or from circulating there.
Requiremnents which do not influence the introduction in the market or the
free circulation in the Community can be imposed without infringing the

§ Directive. It is somewhat unclear what is meant by ‘other electronic com-
4§ munication equipment’. The provision seems to refer to any hardware or
- software component which is not a terminal.

3. Technical requirements for networks (para. 2). If provisions of the

g4 Directive can only be implemented by requiring specific technical features in

electronic communications networks, the Directive requires Member States
to inform the Commission in accordance with Directive 98/34/EC. This

$ Directive provides for a procedure to achieve transparency as well as uni-

formity in the field of standardisation in the Member States. Once a Member

' State has informed the Commission of a draft technical standard the adop-

tion of this draft has to be postponed for a standstill period of up to twelve
months if the Commission either announces its intention to propose or adopt

L legislation in the field where the Member State plans to adopt a national
§  draft technical regulation or the Commission finds that this draft technical
4§ regulation is covered by existing Community legislation. The objective is to
& support harmonisation of technical standards in the Community. By referring
% toDirective 98/34/EC art. 14(2) prevents further diversity in this field which
4 vould inhibit the single telecommunications market. At least the Member

- States cannot adopt technical regulations in this field before the Commission

with Directive 1999/5/EC and Council Decision 87/95/EEC of 22 Decem- 3 | bas been informed and had a chance to initiate Europe-wide regulation.

4. Privacy-enhancing terminal equipment (para. 3). In a somewhat er-

4§ rmatic fashion para. 3 returns to requirements for terminal equipment (which has
‘& been dealt with inter alia in para. | already). The Directive acknowledges that
§ technology may be compatible or incompatible with the right of users to protect
~ and control the use of their data. Therefore the implementation of the Directive
& may not be entirely technology-neutral. Member States may — where neces-
3§ sary — adopt measures which ensure that terminal equipment (‘other electronic
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