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Aufséatze und Berichte

Telecommunications in the European Communities

The new regulatory framework
By Bernard Amory, Bruxelles®

Die Zielvorgabe des Binnenmarktes bestimmt auch
die Aktivitdten der Gemeinschaft auf dem Gebiet der
Telekommunikation. Angesichts der Uberragenden
Bedeutung, die der Telekommunikationssektor fir
die technologische Weiterentwickiung der européi-
schen Industrie hat, Uberrascht es nicht, dafl das Re-
gelwerk der Gemeinschaft Schritt fir Schritt in immer
weitere Zonen dieses Bereichs vordringt. Der folgen-
de Beitrag beschreibt die einzelnen Phasen der Re-
gelungsbemihungen. Schwerpunkte dieses Prozes-
ses sind die Telekormmunikationsendgerate (Markt-
o6ffnung fdr die Gerédte, gegenseitige Typenanerken-
nung, Harmonisierung der Normung), die Teiekom-
munikationsdienstleistungen {Aufbrechen nationaler
Dienstleistungsmonopole) sowie die Schaffung einer
gemeinschaftsweiten ,interoperablen” Telekommu-
nikationsinfrastruktur. AuBlerhalb des Regelwerks
stehen noch der Satelliten- und der Mobitfunk.

1. Introduction

In 1984, the European Economic¢ Community (the
EEC) began a vast programme of action in the telecom-
munications sector!. The operation was intensified when,
in 1987 the Commission of the European Communities
(EC Commission) published a Green Paper on telecom-
munications®, Several reasons prompted the intervention
of the EEC in the telecommunications sectot. The con-
vergence of telecommunications and computer technol-
ogy brought a very old and highly regulated industry face
to face with one that is new and little regulated. For this
merger to be fully achieved it was necessary to adapt the
legal framework within which its partners are developing.
In other parts of the world, this reform had already taken
place in the early 1980's. Europe had, therefore, to rake
action if it did not want its telecommunications industry
to lag behind its competitors, notably the Americans and
the Japanese. To be left behind would be fatal to Europe’s
economy, for which telecommunications have become an
essential tool (it is estimated that, by the end of the cen-
tury, more than 60% of jobs in the EEC will be strongly
informarion related and will therefote be directly or indi-
rectly dependent on telecommunications’y. At a cime
when huge efforts are being deployed to cteate the Euro-
pean internal market, teforms of the regulatory
framework applying to relecommunications had to take
place immediately and harmoniously at European Com-
munity level as a key element for the achievement of a
single European Community marker i 1993,

This article contamns a general and comprehensive overview of
the measures already adopted or proposed by the European
Communitics (EC) institutions for the regulatory reform of
Evropean telecommunications® as well as commentaries on cer-
tain important new fegal provisions. Before presentuing thent, and

by way of a reminder, these measures originate from the Green
Paper. The latter, published in 1987, conrains proposals for reg-
ulatory reforms thar are the frir of a thorough analysis of the
rechnological, economic and regulatory aspects of the telecom-
munications industry in Europe, the USA and Japan. The Green
Paper provoked a wide debate in which all interested parties
patticipated (notably the Telecommunications Organizations®,
the suppliers in the private sector of services and equipment for
information technology and telecommunications, users and trade
unions). The debate produced a consensus on the majority of the
proposals contained in the Green Paper, on the basis of which, in
February 1988. the Commission presented a programme of
action that was generally in line with its initial proposals®. This
programme of action was itself supported by the other insitutions
of the EC, i.e. the Council of Ministers’, the European Parlia-
ment® and the Economic and Social Committee®. The new reg-
ulatory framework proposed in the programme aimed at both
liberalization and harmonization of rhe telecommunications
industry and ir covered the three elements of which chis techno-
logy is made up: terminals, services and infrastructure. The
liberalization and harmonization measures relating to each of
these elements will be examined successively below in Sections
I, 11l and TV. In Section V, measures of general application will
be discussed.

* The author (Licencié en droit. Louvainand LL. M, Exeter) is a partner
with Dechert Price & Rhoads in Brussels and an adjunct professor at the
Faculty of Law of Namur.

1) Communication of the Commission to the Councdl on telecommu-
nications, COM (84) 277 of 15/5/1984 containing the action programine
approved by the Council of Ministers of 17/12/1984.

2) Communic¢ation of the Comrnission, Towards a dynamic European
economy, Green Paper on the development of the common market for
telecommunications services and equipment, COM (87) 290 of 30/6/1987,
hereafter referred 1o as the "Green Paper™,

3} Ungerer-Costello, Telecommunications in Europe, 1988, p. 89.

4) Measures of industrial policy such as aid to research and develop-
memt are not covered in this article. Also, the application of the EC
foreign policy in the telecommunications secror has not been included in
this article.

5) Telecommunications Crganizations is now the term used in EC
terminology to designate the so-called “PTTs” which were referred to in
the Green Paper as Telecommunications Administrations. The term is
legallv defined in Articles | and 2 of, respectively, the Commission Direc-
tive of 28/6/1990 on the liberalization of telecommunications services
markets and the Council Directive of the same date on the establishment
of the internal market for telecommunications services through the imple-
mentation of open network provision, O.]. No. L 192 of 24/7/1990.

6) EC Commussion, Towards a competitive Community-wide tele-
communications marker in 1992, Implementing the Green Paper on the
development of the common market for telecommunications services and
equipment, State of discussions and proposals by the Commission, Com-
munication from the Commission COM (88) 48 {inal of $/2/1988.

7) Council Resoluton of 30/6/1988 on the development of the com-
mon market for telecommunicanions services and equipment up to 1992,
O.). No. C 257 of 4710/1988

8) Resolution of 14/12/1938.

9y Opinion on the Communication {rom the Comnussion. "Towards a
competinve Community-wide telecommuincations market in 1992 - lm-
pleinenting the Green Paper on the development of the Common Marker
tor telecommunications services and equipment ~ Swte of discussions and
proposals by the Commission”, O.] No €175 of 4/7/1988.
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I1. Telecommunications Terminal Equipment

The measures relating to telecommunications terminal
equipment revolve around threc inseparable themes: the
opening of markets to competition, the mutual recogni-
tion of type approval and standardization, In addition 10
the regulatory measures described below, the EC Com-
mission is also enforcing the competition rules of the EEC
Treaty on a case by case basis. The policy of the EC Com-
mission in this respect is explained in its Guidelines on the
application of EEC competition rules in the telecommuni-
cations sector discussed below in Section V.

A. The cpening of the telecommunications equipment markels to
competition

In May 1988, the EC Commission adopted a Directive
on the opening to competition of the telecornmunications
terminal equipment markets'.

From a procedural point of view, this Directive stands ourt as
having been adopted by virtue of Article 90 of the EEC Treaty.
According to this Article, the EC Commission. {rather than the
Council of Ministers pursuant to the usual procedures under
Articles 100 or 100a of the EEC Treaty) may address Directives
1o the Member States, as part of its duty to ensure that the rules
of the EEC Treary are abided by the Member States in their
relations with public undertakings, or undertakings benefiting
from special or exclusive rights, such as the Telecommunications
Organizations. The use of this procedure by the EC Commission
for the opening of terminal equipment markets to competition
has been criticised. Consequently, the Directive has been chal-
lenged before the European Court of Justice under Article 173 of the
EEC Treaty for annulment of several of its provisions'’. The
Court rendered a judgment on March 19, 1991 almost three
years after the application was made. This lenght of time to reach
a decision is indicative of the difficulty and the importance of the
issues brought before the Courr, not only for the telecommunica-
tions sector. but for all regulated industries. The judgment gener-
ally confirmed the position of the Commission, i.e. that the
commission had the authority under Article 90 of the EEC Tre-
aty to require the Member States to abolish monopolies on the
provision of terminal equipment. The Court held that the Com-
mission had regulatory powers under which ir could adopt rules
precising the obligations conrained in the Treaty. It should be
noted, however, that the Conrt annulled certain provisions of the
Directive. In particular, the Court annulled the provision which
required the abolition of “special rights” (as opposed to “exclu-
sive rights™) and the related obligarions imposed on the Member
States in this respect. The reason for the annulment of these
provisions is the Jack of justification in the Directive. According
to the Court, the Commission did not define what special rights
were and why they should be abolished. The description of the
contents of the Direcrive in the following paragraph takes into
account the ruling of the Court. The implications of this judg-
ment for other areas of telecommunications such as telecom-
munications services and satellites are discussed in the paragraphs
dealing with these issues.

For a long time, the supply of terminal equipment has
been subject to State monopolies. Already, the rapid inno-
vations in technology in recent years have led monopoly
holders to relinquish their grasp on the most sophisticated
equipments such as large private auromaric branch
exchanges (known as PABX). The objective of the
aforementioned Directive was, by 1990, to gradually
ensure the complete opening of this market {including the
telephone sets supplied for domestic use) in the EEC. To
achieve this objective, rhe Directive required the Member
States to abolish all special or exclusive rights to market
terminals in the broadest sense (1.e. sale, lease, importa-
tion. connection to the relecommunications nerwork.
maintenance, erc.). As indicated above, the Eurapean Conrt
of Jusrice annulled the requirement to abolish special rights

<L et e e
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(as opposed to exclusive rights). However, since the
appeal to the Court had no suspensive effect, Member
States have in the meantime abolished virtually all special
and exclusive rights and there is no indication that they
would reintroduce special rights.

This general obligation to abolish special and exclusive
rights was supplemented by several specific measures that
aimed to guarantee the effective opening of the marker.
Thus, Member States must make the technical characteris-
tics of the termination points of public telecommunica-
tions networks available (so that terminals may be man-
ufactured accordingly), and provide access to the latter (so
that terminals may be connected to them). Similarly, the
effect of the Directive would have been limited if users,
bound by long term lease or maintenance contracts, were
not able to terminate them with a short period of notice
and acquire terminals from new suppliers. The Directive
had unblocked the market by requiring that the Member
States permit the termination of such contracts with a
maximum period of notice of one year. That provision,
however, has been annulled by the European Court of Justice
on the basis that such contracrual practices were not state
measures but rather undertakings behaviour and therefore
they were not subject to Art. 90 but only to Art. 85 and 86
of the EEC Treaty. A genuine opening of the market
could not be achieved without transparency and, there-
fore, Member States have been required to publish the
technical specifications and type approval procedures of
the terminals.

To avoid conflict of interests, the Directive alsétequired
that, as of July 1, 1989, the regulatory functions relating to
terminals (i.e. drawing up technical specifications,
monitoring their application and the granting of type
approval) be entrusted to 2 body independent of the tele-
communications operators. The regulatory and opera-
tionzal funcrions, thar were still carried out in many
Member States by a single body, must now be handed
over to separate and independent bodies. Combining these
functions within the same entity puts such an entity in the
uncomfortable position of being both player and referee,
which inevitably leads to violations of competition Jaw as
experience has shown in the past®.

Most Member States have adopted the relevant measures to
apply the Directive. However, some Member States are late or
have not entirely complied with the Directive. That is why the
EC Commission hat initiated the infringement procedures pur-
suant to Articie 169 of the EEC Treaty against Belgium,
Denmark, Germany, Ireland and Spain. The actions against Ire-
land and Denmark have been recently withdrawn by the EC
Commission since rules in those countries have now been pur in
conformity with the Directive™.

10) Commission Directive of 16/3/1988 on competition in the markerts
in elecommunications terminal equipment, O.]. No. L 131 of 27/5/1988.

11) Acnion brought on 22/7/1588 by the French Republic aganst the
EC Commission, case 202/88, O.]. No. C 216 of 18/8/1988.

12) European Court of Justice, EnZW 1991, 345 - French Republic and
others vs. Commission of the European Communities. For a very ntere-
sting discussion of the issues involved, see Ravaioli, article 1o be published
in the Revue Intemnationale de Droit Economigue; de Cockborne, Revue de
droit des affaires internationales 1990, 267, Pappalarde, European Compe-
tition Law Review, March 1991, 33.

13) See case FIT/RTT, Comm. Brussels, 31/7/1986, JT 23571987, p.
345 and the “British Telecom” case, Jraly vs. Commission, case 43/83, 20/
3/1983, 2 CMLR, 36. This problem is also the object of a case pending
before the European Court of Justice, RTT/GB-INNO-BM SA, case 18/88,
0.). No. C 34 of 16/2/1988,

14) See EC Commission, Nineteenth Report on Competiton Policy, p.
197. See also EC Commission Press Relase IP (50) 89 of 8/11/199%0.
Article 169 of the EEC Treaty provides for a procedure under which the
EC Commission may bring before the Eurapean Court of Jusuce. Member
States it considers as failing 1o flfil an obligation under the Treaty, for
example 10 1mplement a Directive.
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2. The mutual recognition of type approval for terminal equip-
ment

The development of a European markec for telecom-
munications terminal equipment would be hindered, if, to
be marketed in the EC, it had to be subjected to as many
procedural tests for conformity and type approval as there
are Member States. These costly and burdensome national
procedures contribute to the fragmentation of the markert
and have served to protect the so-called “national champ-
ions” from competition from equipment manufacturers in
other countries.

To eliminate these barriers to trade, a two-phase prog-
ramme was set up in 1986, The first phase aimed to ensure
the mutual recognition by each Member State of confor-
mity tests carried out in another Member State in relation
1o common technological specifications'. This Directive
avoids the need for a terminal that has undergone confor-
mity tests in one Member Scate to undergo similar tests in
another Member State before being authorized for connec-
tion to the public telecommunications network in that
other Member State. However, this Directive does not yet
provide a system of full mucual recognition. Administra-
tive procedures for type approval may still be repeated in
different Member States, whilst the technical tests do not
need to be repeated.

The second phase of the mutual recognition of terminal
approval is the subject of a Directive of April 29, 1991',
The aim of the Directive is to ensure the full murual recog-
nition of approval for terminal equipment for the purposes
of marketing such equipment and its connection to the
public telecommunications networks. This means that a
terminal that has successfully undergone a test for type
approval in a Member State, in line with the procedures in
the Directive, may be freely commercialized and con-
nected to public telecommunications networks in other
Member Srates, without being subjected to further techni-
cal tests or administrative procedures. To benefit from
these advantages, terminals must comply with “essential
requirements” (safety of the user and of the personnel of
the network operators, protection of the network,
interoperability of the nerwork’s equipment, and, poss-
ibly, that of other terminals}. Compliance with the essen-
tial requirements is presumed in respect of terminal equip-
ment which is in conformity with the national standards
implementing EC harmonized standards. In order to
establish such conformity, a manufacturer may choose
berween two procedures: the EC type examination or the
EC declaration of conformity. The latter procedure is a
self-certification system whereby the manufacturer irself
performs the test. A regime of “EC surveillance” will
ensure that the manufacturer duly fulfils its obligations.
Under the other procedure {the EC type examination), the
tests will be carried out, and the cercificates issued by
bodies designated by the Member States. Terminals
benefiring from the system established in the proposed
Directive will be recognisable by the “CE” label. This
system is in line with the EC Commission’s general policy
in respect of certification and testing of industrial products
defined in its Communication entitled , A global approach

to certification and testing™"’.

3. Standardization

The mutual recognition of type approval of terminal
equipment goes hand in hand with a policy of standardiza-
ton at the European level. In 1983, a Direcrive was
adopted' establishing a procedure for the provision of
informarion in the field of standards and regulations. This
Directive, which is, among others, applicable to the tele-
communications sector, sets up a svstem whereby

Heft 31992 - EuzWw 77

Member States’ individual standardization programmes,
draft standards and draft technical regulations should be
communicated to the Commission so that the latter may
intervene at an early stage if it finds that these projects
could affect trade within the EC. The Commission hoped
in this way to prevent the proliferation of new standards
and regulations of a protectionist nature. However, this
Directive was not entirely implemented by the Member
States at the outset and, therefore, it did not fully achieve
its objectives nitially. The EC Commission has brought
infringement procedures under Article 169 of the EEC
Treaty'? in order to ensure the implementation of the
Directive and compliance has now considerably im-
proved.

The Directive on the initial stage of the mutual recogni-
tion of type approval for telecommunications terminal
equipment discussed earlier®, defines works programmes
on common technical specifications (known as NETs -
Normes Européennes de Télécommunications) for tele-
communications terminal equipment for the European
Contference of Postal and Telecommunications Admini-
strations {Conférence européenne des administrations des
postes et des télécommunications — CEPT) in collabora-
tion with the European Committee for Standardization
{Comité européen de normalisation - CEN) and the Com-
mittee for Electronical Standardization {Comité européen
de normalisation électrotechnique - CENELEC).

For the areas not covered by that Directive and more
particularly in respect of functional specifications for the
services offered over public telecommunications networks
for exchange of data between information technology sg-
sterns, a Decision made by the Council of Ministers on
December 22, 1986 on standardization in the field of infor-
mation technology and telecommunications, establishes
various measures to encourage standardization in the EC.
Among these is included the determination on 2 regular
basis of priority standardization requirements, with a view
to the preparation of works programmes and the elabora-
tion of European standards™.

The Commission also intervened ar the institutional te-
vel and, in the Green Paper, recommended the creation of
a European standardization body in the telecommunica-
tions sector. The EC Council of Ministers invited the EC
Commission to support the development of such a bo-
dy®™. In 1988, in Sophia-Antipolis, France, the European
Telecommunications Standards Institute ("ETSI™) was
established by the European Conference of Postal and Te-
lecommunications Administrations. The task of the ETSI

15) Council Directive of 24/7/1986 on the initial stage of the muwal
recognition of type approval for telecommunications terminal equipment,
0.]. No. L 217 of 5/8/1986.

16} Coundil Directive ot 29/4/1991 on the approximation of the laws of
the Member States concerning telecommunications terminal equipment.
including the mutual recognition of their conformity, O.]. No. L 128 of
33/5/1991, p. 1. See also Fangmann, EuZW 1991, 385.

17) A global approach to certification and tesung — quality measures for
industrial products ~ Communication from the Commission to the Coun-
cil, O.). No. C 267 of 19/10/198% and Council Resolution of 21/12/1989
on a grobal approach 10 conformiry assessment, O.). No. C 10 of 16/1/

990.

18) Council Directive of 28/3/1983 laying down a procedure for the
provision of information in the field of rechnical standards and regula-
tions, O.]. No L 109 of 24/4/1983, amended by the Counail Directive of
22/3/1988, O.]. No. L 81 of 26/3/1983.

19) See note 14 about Article 169 of the EEC Treaty,

20) See note 15 above.

21) Council Decision of 22/12/1986 on scandardizavon s the field of
infermanon technology and telecominunicadons, O] Ne L[l aor ™2
1987.

22) Council Resolution of 27/4/1989 on stundardization m the field of
mlormauon technology and telecommunicanions, O ] No C 117 ot 1
5:1989.
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is to esrablish common European standards including the
above-mentioned “NETs” (Normes européennes de télé-
communications) in the telecommunications sector with
the participation of representatives of all interested parties
(Telecommunications Organizations, regulatory authori-
ties, manufacturers and users). ETSI also prepares volun-
tary standards known as European Telecommunications
Standards (ETS).

Finally, it should be mentioned that the EC Commis-
sion has adopted in October 1990 a Green Paper on the
development of European standardization® in which it
proposed measures to be taken in order to make standardi-
zation more efficient for the achievement of the European
market. It is also recommended to consider the restructu-
ring of the European standardization process and to create
a European standardization authority which would be re-
sponsible for strategic issues.

II1. Telecommunications Services

In order to create a competitive market in telecommuni-
cations services, the EC Commission has addressed a Di-
rective to the Member States requiring them to take ap-
propriate legislative measures to eliminate monopolies on
the provision of such services. The EC Commission is
also actively applving the competition rules of the EEC
Treaty on a case by case basis in order to prevent anti-
competitive conduct by the Telecommunications Organi-
zations or other undertakings in this sector. The most
significant cases are discussed below.

1. The Directive on the liberalization of relecommunications
services

In June 1990, the EC Commission adopted a Direcrive
on competition in the markets for telecommunications
services™. The objective of the Directive, concurrent with
the mieasures relative to the open provision of the public
networks infrastrucrures adopted simultaneously (see Sec-
tion IV infra), is to create a competitive Community-wide
market in telecommunications services.

Like the Direcrive on competition in the markets for telecom-
munications terminal equipment (see Section 1. 1. above), this
Directive was adopted by the Commission pursuant to Article 90
of the EEC Treary. From a procedural point of view, therefore, it
raised the same criticism and three Member States (Belgium,
Italy and Spain)® have challenged the Directive before the Enr-
epean Court of Justice Again rhe complainants have nor applied for
suspension of the Directive and therefore Member States have 1o
implement the Directive immediately. The Court has not vet
rendered 1ts decision on this case. Although the Courr will have 10
refer to substantive rules of the EEC Treary which are different
from those it referred to in the terminal equipment case (i. e. the
rules on the free provision of services rather than the rules on free
circulation of goods), it can reasonably be expected that the Court
will not annul the Directive on telecommunications services™.

The justification for the adoption of this Directive is
found in the many restrictions (e. g. the prohibition from
interconnecting leased lines with the public telecommuni-
cations network and from carrying third-parry traffic on
leased lines) on the use of the telecommunications infra-
structure imposed by Member States and their Telecom-
municatons Organizations on other existing or potential
suppliers of telecommunicarions services. Since there is a
strong user demand for sophisticated and cross-border te-
lecommunications services, the elimination of these re-
strictions will make way for a rapid development of the
market for telecommunications services and, in particular,
data transinission services for which an annual growsh of
15 1o 20% 1is forecast for the next few vears. The liberaliza-
tion of certain voice services is also expected to bring ma-
ny new services on the market and 1o increase the use of

Amory, Telecommunications in the European Communities

the network infrastructure of the Telecommunications
Organizations®.

Certain telecommunications services are not included in
the scope of the Direcrive. These services are: telex, mobi-
le radiotelephony, paging and satellite services. Nor does
the Directive concern radio-broadcasting and television
which are not considered as “telecommunications servi-
ces” as definded in the Directive. Though these services
are not covered by the Directive, they are not excluded
from the application of the EEC Trearty rules, in particular
those relative to competition, that may be applied to them
on an individual basis.

The principal provision of the Directive is the require-
ment that Member States abolish all exclusive or special
rights for the provision of telecommunications services
other than voice telephony. The latter is, therefore, consi-
dered as a “reserved service”, according to the terminolo-
gy of the Green Paper. The possibility for the Member
States to maintain a monopoly on voice telephony is based
on Article 90 11 of the EEC Treaty given that it constitutes
the main source of revenues for public telecommunica-
rions nerworks operators. The application of comperition
rules in this field could, therefore, threaten the financial
viability of these operators and, as a consequence, obstruct
the performance of the parrticular tasks entrusted to them,
i.e. the provision of a telecommunications network on a
universal basis.

Temporary regulatory measures have been provided for
circuit- or packet-switched darta services, given the recent
large investments made by certain Telecommunications
Organizations for the development of such services and
the necessity to progressively rebalance the relative tariffs
of these services and those applicable 10 leased lines. Unuil
December 31, 1992, Member States may prohibit the
simple resale of circuit capaciry connecred to the public
telecommunications nerwork for the provision of dara
transmission services. So, until that dare simple data trans-
mission on leased lines is also a reserved service. However,
the Commission mighrt further defer the liberalization of
such services until Januaryi, 1996 in the Member States
where the public data nerworks are not ver sufficiently
developed. Although no Member State has so far applied
for such deferment. Portugal, Spain and Greece are likelv
candidates.

All other existing or potential telecommunications ser-
vices {the “non-reserved” ones) mav be offered in open
comperition by any suppliers including non-EC compa-
nies. It should be emphasized that the liberalizacion is far-
reaching because the definitions of the reserved veice® and

23) EC Commission, Green Paper on the development of European
standardization: action for faster 1echnological integration m Europe.
COM {90) 456 final, 8/10/1990.

24) Commission Directive of 28/6/1990 on competition in the markets
for telecommunications services, O.]. No. L 192 of 24/7/19%.

25) Acuion brought on 7/9/1990 by the Kingdom of Spain against the
EC Commssion, case C-271/90, actson brought on 14/9/1990 by the
Belgian State against the EC Commission. case C-281/90 and acnon
brought by the Italian Republic against the EC Commussion, case C-289/
90, O.]. No. C 274 of 31/10/1990.

26) Another recent decision of the Court, although not relating 10 tele-
communications but to employment agencies, gives some guidance on
the applicabilty of the provisions of the EEC Treaty on services 1o legal
monopolies. See Eurapean Court of Jusnce, EuZW 1991, 349 = Hofner and
Elser/Macrotron GmbH.

27) See Nera, Study of the apphcarion of the DNP concept to voice
telephony services. Report for CEE DG X111, July 1991

28} “Voice telephony” is defined in Arnicle 1 of the Direcuve as “the
commercial provision for the public of the direct transport and switching
of speech in real-time between pubhc switched nerwork termination
points, enabling any user fo use equipment connected to such a network
ternunation pomt n order o communicate wich another terminanon
point”
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data®™ services are of a very limited scope and, moreover,
as exceptions to the general rule of competition, they have
to be interpreted strictly. Also, the burden of proof that a
service falls within the reserved category is on the Tele-
communications Organizations or the Member States.
This means that in relation to voice services, voice messa-
ging services, voice telephonv offered to a closed user
group, voice refiling/least-cost rouring and intelligent net-
work functions (e. g. call barring) should in principle be
non-reserved because these services are, respecrively, not
in real ime, not offered to the public, not a direct trans-
port and not enabling any user to communicate, as requi-
red by the Directive in order for a service to fall within the
definition of “voice telephony”. Similarly value-added
services using the voice telephony service such as audiot-
ex”™ should be non-reserved because they do not fall wi-
thin the strict definition of the Directive®. In relation to
data services, simple data transmission offered to a closed
user group, transmission complemented by nerwork ma-
nagement facilities, and store-and-forward or store-and-
retrieve services (e. g. electronic mail) would not be reser-
ved services because thev would no involve the simple
resale of capacity as defined in the Directive®. In respect of
both voice and data services, the definitions make it clear
that it is only those services offered on a circuit which is
interconnected at both ends, which fall wichin the reserved
category. It should also be emphasized rhat no restrictions
can be imposed if a service is provided on a non-commer-
cial basis i. e. without profit making purpose.

In case of difficulty of interpretation of the scope of reserved
services, one should bear in mind the justification for the reserva-
tion of cerrain services under special or exclusive rights, i.e. the
safeguard of the financial viability of the Telecommunications
Organizations necessary for the provision of a universal network.
In case of controversy, it will be for the EC Commission to
decide on the reserved or non-reserved nature of a service under
the control of the European Courts™. A concept which may give
rise to such controversies is the notion of “provision to the pu-
blic™. Public has to be understood in ts general meaning 1. e. “the
people as a whole™. If there is any objective criteria excluding a
category of people from those eligible 1o subscribe to a service, it
should not be considered as a service provided to the public®.

However, the Directive allows Member States to main-
tain a certain amount of control of the market. Indeed, the
provision of non-reserved services by private suppliers
may be subjected to licensing or declaration procedures
but these procedures must be limiced in cheir aims ar com-
pliance with the “essential requirements” {i. ¢. restrictions
to ensure security and incegricy of the public network and,
in justified cases, interoperability of the services and data
protecrion) and must be objective. Licences must be gran-
ted according to objective, non-discriminarory and trans-
parent criteria; possible refusals must be motivarted and
accompanied by the possibility of appeal. Again, special
rules have been provided for switched data services. In
respect of these services, the licensing or declaration pro-
cedures may also impose obligations concerning the per-
manence, availability and quality of the service or other
conditions including geographical coverage, intended to
safeguard the performance of the rasks of general econo-
mic interest of the Telecommunications Organizations.

In order to allow users who are currendy bound by
existing contracts with the Telecommunications Organi-
zations to bencfit immediately from the new competive
offerings, the Member States should ensure that contracts
for services which are liberalized can be terminated at six
month's notice provided they had a term of ar least one
vear. From July 1, 1991, the procedures described in the
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above paragraphs (as well as other regulatory functions)
must come under the jurisdiction of bodies that are inde-
pendent of the network operators, in line with the princip-
le of separation of the regulatory and operarional functions
of the telecommunications administrations. Finally, the
Directive imposes many obligations in respect of repor-
ting and the need to obtain prior approval on the Member
States to enable the EC Commission to closely supervise
the compliance with the Directive. For example, the licen-
sing schemes for the provision of data switched services
are subject to prior approval from the EC Commission.

2. Enforcement of the competition rules on a case-by-case basis

The Directive on the liberalization of telecommunica-
tions services discussed in the preceding Section is inten-
ded to eliminate the anti-competitive provisions of the
laws of the Member States (more particularly those esta-
blishing monopoly rights}. However, some restrictions of
competition in the telecommunications sector, in relation
to the provision of relecommunications services, do not
derive directly from legislation but rather from the inde-
pendent behaviour of the Telecommunications Organiza-
tions. Therefore, the EC Commission also started in the
late 80's® a very active policy of enforcement of Articles
85 and 86 of the EEC Treaty in the telecommunications
sector™. Although many cases are still currently pending
and cannot be discussed at this stage, the following are
worth mentioning:

a) The Belgian leased lines case’”. Further to an action
taken by the EC Commission under Article 86 of the EEC
Treaty™, the use of leased circuits was liberalized in Bgl-
gium in January 1990. In September 1988, a private sup-

293 “Packet- and circuir-switched data services” are defined in Arucle |
of the Directive as “the commeraal provision for the public of direct
transport of daca becween public switched nerwork termination points,
emabling anv user ro use equipment connected ro such 3 nerwork termina-
uon point in order to comrmunicate with another termination point™.

30) Audiotex are defined as “systems which store a range of voice
announcements and are accessed by callers via the public telephone net-
work” {see Nera, Study of the application of the ONP concept to voice
telephony services, Report for CEC DG X1, July 1991, p. 39). Audiotex
services include recorded messages (e.g. weather informasion, chatlne
services).

31) There is cureendy a case pending before the EC Commission con-
cerning the qualificauon of credic card phone services. See Ravaioli, 1o be
published in the Revue Internationale de Droit Economique.

32} “Simple resale of capacity™ is defined in Article | of the Directive as
“the commercial provision on leased lines for the pubic of data rransmis-
sion as a separate service, including only such switching, processing, data
storage or protocol conversion as is necessary for transmission in real! time
to and from the pubiic switched nerwork™.

33) The benefit of the non-application of the competition rules pursu-
ant o Artcle % para 2 of the EEC Treaty is subject to an EC Commis-
sion act Just as an exemption from the prohibition contained in Aricle 83
para. 1 of the EEC Treatv is subject to an EC Coinmission decision
pursuant to Arricle 85 para 3 of the EEC Treary.

34) See Ravaioli, to be published in the Revue Internationale de Drox
Economigue.

35) This does not mean that the rules of competition were not applied
in the telecommunications sectot earher bur they were applied in a less
systematic way. Indeed, the EC Commission dealt with two important
cases in the 70's: the SWIFT case {unreported) and the British Telecom-
munications case (O.]. No, T 360 of 21/12/1982) which led to a landinark
decision by the European Court of Justice (European Court of fustice Reports
1985. 873 - Ttalan Republic vs. Commission). For a discussion of these
cases, see Overbury-Ravaiolt, in. Hawk {ed.) Annual Proceedings of the
Fordham Corporate Law Institute 1992 and EEC/US Competition and
Trade Law, 1990, p. 271,

36) Arucles 85 and B prohibir, respecavely, agreemnents restrictive of
competition and abuses of doniinant position.

37} Bull EC 1.2-1990, p 14, EC Commssion Press Release IP (901 (7
of 29 I 199 and EC Comnnssion, Guidelnes on the application of ERC
competitran rules 1n the elecommuuicanons sector, O.). No. C 233 of A
9 1991, paragraph 93 See abo EuZW 19%(, 611

38, See note 36
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plier of value-azdded telecommunications services filed a
complaint with the EC commission alleging that the Régie
des télégraphes et 1éléphones (the Belgian Telecommuni-
cations Organization, hereafter the RTT) abused its domi-
nant position {deriving from its monopoly on the nerwork
operation and the provision of most telecommunications
services) because it refused to leasc to such private supplier
international telecommunications circuits for the transmis-
sion of third-parties data traffic. In other words, the priva-
te supplier was prevented from using international leased
lines to carry its customers data to its processing center in
a neighbouring country and to return the processed data to
its customers over a such leased lines.

Under the Belgian rules®, a lessee could not carry third-party
traffic on a leased circuit without the prior authorization from the
RTT. Such prohibition was also contained in the RTT standard
contracrual terms for the lease of international telecommunica-
tions circuits. There was no published criteria for the granting of
such authorizations.

The EC Commission indicated to the RTT that its refu-
sal to grant leased lines to the complainant could amount
to an abuse of dominant position. Subsequently, the RTT
granted the international leased circuits to the complainam
with no other usage restrictions than the prohibition of
simple resale of capacity, Accordingly, the complainant
withdrew its complaint. However, the EC Commission,
using its own powers to enforce Article 86 of the EEC
Treaty in the absence of a complaint™ asked the RTT to
ensure that all its customers be entided to the same rights
as the above-mentioned complainant. As a result, the RTT
undertook that from January 1990, international leased
circuits could be used to carry third-party data traffic wi-
thout any restrictions or particular conditions apart from
the requirement that the circuit should not be used for
simple data rransmission’’. Although the undertaking
from the RTT relates only to international leased lines
since only those were at stake in that case, the same reaso-
ning could in principle apply to national leased lines as
long as there would also be an effect on trade berween
Member States. Therefore, any restriction other than the
prohibition of simple data transmission. on the use of na-
tional leased lines for data transmisston in Belgium would
also very likely be deemed as a violation of Article 86 of
the EEC Treaty. The effect on trade berween Member
States could result from the impossibility for a foreign
value-added relecommunications supplier to penetrate the
Belgian market if there were such restrictions.

A law reforming telecomniunications in Belgium has
been adopted on March 21, 1991 which gives a statutory
confirmation that leased circuits can be used to carry thard-
party traffic™™.

b) The CEPT/leased lines case™. Another very important
case for the development of value-added telecommunica-
tions services in Europe was settled in February 1990. In
April 1989, the European Conference of Postal and Tele-
communication Administrations (CEPT)™ revised its Re-
commendation on tariff and other commercial terms for
the lease of international telecommiunications circuits™.
The revision provided for a pricing system based on the
application of uniform tariff coefficients combined with
the imposition of a 30% surcharge in case of mterconnec-
tion of a leased circuit with the public telecommunications
network or the transmission of third-party traffic. The EC
Commission immediately investigated the marter on its
own initiative. It also subsequently received two com-
plaints alleging violation of the EEC competition rules by
the CEPT and claiming that the Recommendation would
substantially increase telecommunications costs for the
users of international Jeased circuits and limir the growth
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of value-added services. After investigating the matter,
the Commission informed the CEPT that the Recommen-
dation could be deemed to constitute an agreement prohi-
bited under Article 851 of the EEC Treaty®. Indeed, the
Recommendation had the object of coordinating the con-
duct of the CEPT members with respect to prices and
other commercial terms {e. g. usage conditions, duration
of leases) for the lease of international circuits. According
to the Commission, such coordination limited the com-
mercial autonomy of the Telecommunications Organiza-
tions to the detriment of the users. For example. the Re-
commendation would have limited competition between
the Telecommunications Organizations to attract tele-
communications centers (hubs) of multinational users.

Further to the EC Commission intervention and the
cooperarion of the CEPT, the Recommendation was abo-
lished at the CEPT meeting on February 20/21, 1990. The
CEPT decided that the Recommendation had no real si-
gnificance if it was deprived of the provisions the EC
Commission had identified as anti-competitive. However,
the EC Commission indicated that it would be prepared to
consider to grant an exemption under Article 85 Il of the
EEC Treaty* 1o a recommendation harmonizing tariff
principles without any price fixing agreement insofar as
this would bring economic advantages, for example by
making tariffs more cost-related and transparent. Finally it
should be noted that, in accordance with this case. if not-
withstanding the abolition of the Recommendartion a Te-
lecommunications Organization were to maintain the im-
position of an access charge for the interconnection of a
leased circuit with the public network, it could bg conside-
red as an abuse of dominant position unless such access
charge were properly justified and proportionate to addi-
tional direct costs.

39) Article 86 of the Ministenal Decree of 20/9/1978 fixing the accesso-
rv tarifls for telecommunications and the conditions for connection and
use of telecommunications instruments (Moniteur belge of 29/9/1978,
p. 11166).

40) Those powers are given to the EC Commission under Article 3 of
Regulation 17 of the Council of 6/2/1962 (O.). No. 13 of 21/2/1962 and
special edition 195962, p. 87).

41) See leuer of 12:1/1990 from the RTT ¢o i1s customers.

42) Law of March 21, 1991 reforming ceriain public economic enterpri-
ses. (Moniteur belge of 27/3/1991, p. 6153); see more parcicularly Are. 87
and following.

43) Bull. EC 1/2-1990, p. 19, EC Commission Press Release 1P {90)
188 of 6/3/1990 and EC Commission, Guidelines on the application of
EEC competition rul¢s in the telecommunieations sector, (). No. C 233
of 6/9/1991, paragraph 46.

44) The CEPT was formed in 1950 with the essential aims of ¢s1ablis-
hing closer relationships between its members and harmomzng and im-
proving their admimistration and technical services It had 2 Telecommu-
nications Commission and a Postal Commission. The members of the
Telecommunications Commission were the Telecommunications Orga-
nizations of 26 European countnes including the 12 EC Member States.
The CEPT adopts recommendations on the techmeal, supply and usage
conditions as well as 1anffs of internarional telecommunications services.
The recommendations are not legally binding but the CEPT members
have generally complied with them. The CEPT has been recensly reorga-
nized to reflece the separation of regulatory and operational functions
which is taking place within most of its members. It is now divided into
CEPT/Telecom and CEPT/Post. On the telecommunications side, the
regulatory activities are carried out by the European Commirtee for Tele-
communications Regulatory Affairs (ECTRA). The operanonal activities
are carried out by several committees such as the Commercial Action
Commiuee (CAC) and the Technical Commuee. lis membership has
been increased to 31 countries with the addition of several Eastern Europe
countries.

45) Recommendation T/PGT 10 on the Genera! principles for the lease
of international telecommunications circuits and the establishment of pri-
vate international networks, revised in Vienna in 1989,

46) Article 851 of the EEC Treaty prohibits agreements which are
restrictive of compention

47) Article 85111 provides for the possibility to excrmpt an agreement
from the prohibition contained in Article 85 1.
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¢) The CCITT Recommendations®. The EC Commission
attended the meeting of Study Group Il of the Internatio-
nal Telegraph and Telephone Consultative Committee
(CCITT) in May 1990%° where the revision of two im-
portant recommendations on the usage conditions, tariffs
and other commercial terms of international leased circuits
were discussed®. Those recommendations have many si-
milarities with the CEPT Recommendation on leased lines
discussed above although they have a different geographic
scope of application. Therefore, it is not surprising that
the EC Commission expressed the views that those re-
commendations and certain proposals for their revision
could be deemed as agreements between, or decisions by,
associations of undertakings which might be restrictive of
compertition between the Telecommunications Organiza-
tions and between private telecommunicarions services
suppliers. In its statement at the CCITT meeting, the EC
Commuission said that, should the final revised versions of
the recommendartions be incompatible with the EEC com-
petition rules, the Commission could intervene pursuanc
to those rules to bring such infringement to an end®.

In July 1991, a revised Recommendation was adopted
by the CCITT under a written accelerated procedure. The
new Recommendation no longer conrtains most of the re-
strictive provisions contained in the earlier version. Ho-
wever, according to the EC Commission, some provi-
sions of the new Recommendation could be interpreted in
a way which is contrary to the EEC competition rules. For
example, Article 41 could be understood as recommen-
ding the prohibition of least-cost routing. The Commis-
sion considers that the prohibition of least-cost rouring is
anti-competitive and it has therefore indicared to the Tele-
communications Organizations and the national relecom-
munications regulatory authorities of the EC Member
States that, in implementing the new Recommendation,
they should not prevent least-cost routing.

dY Inguiry into international telephone charges’™. In Mav
1990, the EC Commission confirmed reports in the press™
that it was examining the arrangements governing inter-
national telephone charges and in July 1991, it announced
that it was launching a formal investigation nto interna-
tional telephone charges pursuant ro Council Regulation
No. 17/62°". The purpose of the inquiry is to determine
wherther such arrangements including the accounting rates
mechanism and the “irrational, inexplicable and disturbing
discrepancies”™ in telephone charges are comparible with
the EEC competition rules.

The accounting rates system is a complex international
settlement mechanism which can be briefly described as
follows: In the case of an international phone call, only the
Telecommunications Organization in the country where
the call originates collects money from the customer; this
Telecommunications Organization then compensates its
counterpart in the country of destination for delivering the
call to the addressee; this payment is made pursuant to the
sharing of an agreed accounting rate with periodical settle-
ments. This mechanism is provided for in the Internatio-
nal Telecommunications Regulations®* and the Recom-
mendations of the International Telegraph and Telephone
Consultative Committee (CCITT). The rates themselves
arc agreed bilaterally between the Telecommunications
Organizations. These arrangemnents have been recently
criticized for being anti-competitive’” and for causing “a
number of severe distortions to the efficient and effecrive
provision of international telecommunications™. It
should be noted thar the accounting rate has to be distin-
guished from the charge actually paid by the end-user
known as the “collection charge™.
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Apart from the EC Commission, other authoritics have been
giving consideration to the subject of international accounting
rates and collection charges. In the United Kingdom, the Otfice
of Telecommunications {Oftel) has investigated the prices char-
ged to customers in the U. K. for international telephone calls.
This investigation led to a recommendation thar internarional
simple resale should be permitted under certain conditions and
that the introduction of price-cap should be considered®. In the
United Startes, the Federal Communications Commission (FCC)
is examining the issue of international accounting rates and it has
proposed to modify U.S. regulation of international accounting
rates in order to promote lower, more cost-based international
accounting and collection rares®'.

As far as the EC Comrmission inguiry is concerned, it is
worth mentioning that it indicates thar the EC Commis-
sion is willing to apply the competition rules to reserved
services offered directly to the end-users by the Telecom-
munications Organizations (such as voice telephony) and
to achieve more cost-related prices for relecommunica-
tions services as announced in the Green Paper® and its
programme of action of 1988%.

¢) The MDNS case®. Joint venture agreements between
Telecommunications Organizacions for the provision of
telecommunications services may fall under the prohibi-
tion of Article851 of the EEC Treaty. However, such
agreements may also bring economic benefits which out-
weigh their harmful effect on competition. They can then
be eligible for an exemption of the application of Arric-
le 851 pursuant to Article 85 I11%. The EC Commission
outlined the general conditions under which it could ex-
empt such a joint-venture agreement between Telecom-

T

48) See EC Commission, Guidelines on the application of EEC compe-

tivion rules in the telecommunications seczor, O.]. No. C 233 0f6/9/1951,
paragraph 144,
49) See Financial Times of 23/5/1990: “Brussels warns telephone bo-
dv™.
50) Recommendation D. 1 on the General principles for the lease of
international {continental and intercontinental} private telecommunica-
tions circuits and Recommendation D. 2 on the Special conditions for the
lease of continental telecommunications circuits for private service.

51) See CCITT. Working Party [II/1, Geneva 23-25/5/1990, Temp.
Dac. No 1003-E, Draft Report of Working Party HI-1, Part 1.

52) EC Commission Press Releases IP {90) 775 of 105/199G and 1P (91}
648 of 4/7/1991.

33) See notably Financia! Times of 12/4/1950.

54) See note 40.

35) Quotation from Sir Leon Brittan, EC Commissioner responsible for
competition. reported in Communications Week [nternational. 1510/
1990, p. 8.

56) Article 611 and Appendix 1 to the International Telecommunica-
tions Regulations last revised in Melbourne, 1988.

37) See OECD, Working Party on Telecommunications and Informa-
tion Services Policies. International Telecommunications Practices and
Procedures, 16/5/1990. See also a series of articles in the Financial Times
by Huge Dixon including on 19/4/1990: “International telephony cartel
distorts world economy”.

58) Ergas-Paterson, The joint provision of international relecommunica-
tions services: an economic analysis of alternmative settlement arrange-
meats, Paper delivered at the Bth International Telecommumications So-
ciety {(ITS) Conference, Venice, 18-21/3/1989. This paper also gives an
excellent description of the existing system.

39} CCITT Recommendation Dr. 000

60) See Qftel, Advice submitted by the Director General of Telecom-
munications to the Secretary of State, Internationst Telephony: Simple
Resale and Control of Prices, 1/10/1990,

61) FCC, Nouce of Proposed Rulemaking in the Matter of Regulation
of International Accounting Rates, adopted 12/7/1990, released 7/8/1990
{CC Docket No. 90-337). Report and Order in the Matter of Regulation
ot International Accounting Rates, adopted 9/5/19%1, released 23/5/1991
(CC Docket No 90-377 Phase I} Further Nonce of Proposed Rulemaking
n the Matter of International Accounting Rates. adopted 9 31991, relea-
sed 237341991 (CC Docket No 90-337 Phase I1).

62) See reference under note 2 above, at Figure 13 H

63) See reference under note 6 above, at p. 21.

64) EC Comnussion Press Release [P (B9) 948 of 14/12 1989 and EC
Cominission, Gusdelines on the application of EEC compeunion rules in
the telecommunicavans sector, O J. No. C 233 of 6791991, para 62

63) Sec notes 46 and 47 above.
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munications Organizations in relation to a proposed joint-
venture by 22 Telecommunications Organizations. The
purpose of the joint-venture was to offer standard enhan-
ccd data communications services on a pan-European basis
with features such as one-stop shopping and network ma-
nagement. The EC Commission took a favorable position
about the project (known as MDNS) provided guarantees
were given in respect of non-discrimination by the Tele-
communications Organizations between their joint-ventu-
re company and its competitors and provided there was no
cross-subsidization by the Telcommunications Qrganiza-
tions in favour of the joint-venture company. The project
was abandoned in October 1989 for other reasons. The
EC Commission is currently examining similar ventures
involving EC Telecommunications QOrganizations and is
expected to apply the same principles®.

f) Eirpage. The EC Commission also adopted a decision
on a joint-venture between a Telecommunications Orga-
nization (Irish Telecom) and a company of the private
sector (Motorola). The joint venture, known as Eirpage,
has the purpose of setting up, promoting and operating a
nation-wide paging system interconnected to the public
telecommunications network in IreJand. In its decision of
October 18, 1991%°, the EC Commission exempted the
joint-venture under Article 8511 of the Treaty after ha-
ving obtained from the parties that they amend their ar-
rangements in a number of aspects. The following consi-
derations justified the position of the EC Commission: i)
Irish Telecom agreed to allow equal access for Eirpage’s
competitors to the facilities necessary for providing a simi-
lar service and 1i) assurances were given by a chartered
accountant of Eirpage that the latter pays full costs and
expenses to their parent companies for staff, facilities and
services and thar the joint venture company operates at
arm’s length from both its parents.

IV. The Telecommunications Infrastructure

The policy proposed by the EC Commission is aimed at
the development of a modern and harmonized pan-Eur-
opean and “interoperable” telecommunications infrastruc-
ture to serve the growing needs of end-users and competi-
tive telecommunications service suppliers. lts ultimarte aim
is the crearion of an integrated broad-band European com-
munications network. The measures relating to the provi-
sion of an open and harmonized nerwork (known as
“Open Network Provision”™ or ONP) to the users and
services suppliers will be described first. Then the measu-
res relating to the improvement of a harmonized European
telecommunications infrastructure will be discussed.

One should also mention here that in its Green Paper® and its
programme of action®®, the EC Commission took the policy po-
sition that it was acceptable that the provision and operarion of
the network infrastructure could remain under exclusive or spe-
cial rights. This posirion was justified by the then relatively limic-
ed development of the network infrastrucrure in the Member
States, the absence of emerging competition on this front and the
need for economies of scale™. Accordingly, in its recently adop-
ted legal instruments, and more particalarly the Directive on the
liberalization of telecommunications services™, the EC Commis-
sion did not require the Member States 1o eliminate exclusive or
special rights on the provision of the network infrastrucrure. On
the other hand in the said Directive, the EC Commission did not
deem the provision of the nerwork infrastructure to be a reserved
activity, This issue of competition on the network infrastructure
is therefore not specifically regulated and, is subject to the general
principles contained in the EEC Treaty - more particularly Ar-
ticle 90°% ~ until other measures are taken. This could be done in
the context of the review of the Directive on the liberalization of
relecommunications services in 1992
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1. Open Neturark Provision (ONP)

ONP has as its objective to ensure that the Teleconumu-
nications Organizations on the one hand, and other supp-
liers of telecommunications services on the other partici-
pate in the new telecommunications markets on an equita-
ble basis. It is necessary to adopt a minimum set of rules
on the conditions under which the network infrastructure
is provided by the Telecommunications Organizations to
third parties since the latter hold a monopoly on the infra-
structure and at the same time are also the suppliers, in
competition with others, of comperitive services offered
by way of this same infrastructure. According to the Gre-
en Paper, such rules should permit the avoidance of a
series of long conflicts and contentious cases that should
have been resolved by virtue of Articles 52, 59 (on the
freedom to provide services}, 85, 86 and 90 {on competi-
tion) of the EEC Treaty™. Those rules should be harmoni-
zed at the EC level in order to facilitate the provision of
pan-European services and they should cover the technical
interfaces, the tariff principles and the usage restrictions
due to the existence of reserved services.

Since the introduction of the concept of ONP in 1987,
the Commission, in collaboration with the Member Sta-
tes™ and the users™, has put in a lot of work to define it
more clearly. The fundamental rules of ONP are set forth
in a Framework Directive adopted in June 1990™ and a
series of specific Directives and Recommendations which
will implement ONP in specific areas (e. g. leased lines,
packet- and circuit-switched data services, integrated ser-
vices digital network, voice telephony, telex, mobile ser-
vices, as applicable)”. =

a} The main principles of ONP. The main principles of
ONP are contained in the Framework Directive which
may be summarized as follows:

- the harmonized conditions of ONP nust be based on objective
criteria, be transparent and be published adequately: they must
not discriminate berween national and citizens of other Mem-
ber States and must guarantee equal rights of access:

- access 1o public telecommunications network or services may
not be restricted except for reasons based on essential require-
ments {i. e. security and integrity of the network and, in cerrain
cases, interoperabiliry of services and data protection); there is a
presumption of compliance with such requirements when the

66} See Communmications Week International of 29/10/1990, p. 4.

67) EC Commmission Press Release IP (91) 935 of 21/10/1991.

68) See note 2 above.

69) See note 6 above.

70) See p. 9 of the paper delivered by Ehlermann, Director general of
Directorate General 1V {Compeunion) of the EC Commssion at the [BC-
PA Consulting Group conference in London on 1~2/11,1990 entitled
“The Telecommunications Duopoly Review™.

71) See Secnon 1. above.

72) Article 90 of the EEC Treaty provides that the Member S:ates shall
not enact nor maintain 1n force measures contrary to the rules of the
Treary, in respect of public undertakings and undertakings having special
or exclusive rights. It also provides that underrakings emrusted with the
operation of services of general economic interest are subject 10 the rules
of the Treaty, in particular the compenition rules. insofar as the apphication
of such rules does not obstruct the performance of the wasks assigned o
them.

73) See reference under note 2 above, at p. 70.

74) This collaboration took place in the framework of the Senior Offi-
cials Group Telecommunications ~ SOGT, and it sub-group. the Group
for Analvsis and Forecasting (Groupe d'Analyses et Prévisions - GAP),

75) Several meetings were set up by the EC Commussion and the GAP
10 hear the views of the users on ONP.

76} Council Directive of 28/6/1990 on the establishment of the internal
market for telecommunications services through the implementauon of
open nerwork provision. O.]. No. L 192 of 24/7/1990 (the “Framework
Directuve”).

77) The preparatory work for these specific Direcuves and Recommen-
dations is currenthy underway but none have vet been adopied. For a
status report, see EC Comrmussion. Directorate General X111, Open Ner-
work Provision — Information Sheet 2 ~ November 1990.
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standards published by the EC Commission in the EC Otficial

Journal are used™,

— the development and establishment of ONP conditions must
be progressive,

- the ONP conditions require the development of open network
standards in the framework of an EC Community-wide appro-
ach.

As already indicated, the harmonized ONP conditions
concern three areas: technical interfaces (the use of existing
technical interfaces is preferred, with new standards being
established by the ETSI), conditions of use (such as deli-
very period, contractual period, the quality of service,
possibilities of shared use, sub-leasing and network inter-
connection), and tariff principles (cost adjustments, publi-
cation and non-discriminatory application). The Frame-
work Directive also provides for the definition of specific
regulations for ONP and the association of interested par-
ties in this work via an advisory committee composed of
representatives of the Member States which will itself con-
sult the representatives of the Telecommunications Orga-
nizations, the users, the consumers, the manufacturers and
the service providers. An ultimarte atm of ONP is to allow
the murtual recognition of licensing procedures so that an
authorization obtained in a Member State enables the li-
censed service provider to operate throughout the EC wi-
thout having to go through further procedures. The EC
Commission is currently preparing the rules ro ensure
such mutual recognition regime for telecommunications
services licences.

b) The application of ONP in specific areas. As already
indicated, the establishment of ONP rules is envisaged in
several areas, namely leased lines, packet- and circuit-
switched data services, ISDIN, voice telephony, telex, and
mobile services as applicable. The area being dealt with
first is leased lines. A Proposal for a Directive on the appli-
cation of Open Network Provision to leased lines has al-
ready been presenred by the Commission in March 19917,
There is also a proposed Council Recommendation on
ONP for public dara networks™ and an “analysis report™
concerning the application of the ONP 1o voice telepho-
ny®!. It clearly anrticipartes the rules that the Commission
plans to propose in that area. A study commissioned by
the EC Commission on ONP for ISDN has been present-
ed and discussed with interested parties in the first half of
1990. Further studies are being carried out on ONP®.

2. Orther measures relative to infrastructure

The achievement of the internal marker will rapidly
boost the demand for trans-European relecommunications
services. It is therefore essential thar the telecommunica-
tions networks of the EEC be ready as soon as possible
both in terms of capacity and quality to serve as the “ner-
vous system” of the single European marker®. Various
measures have been proposed and in some cases already
adopted concerning the following fields: satellites, mobile
communications and ISDN. The latter are briefly summa-
rized below.

With respect to satellites, the Green Paper contained an
analysis of the regularions applicable to satellite telecom-
munications (seen as part of the network infrastructure but
also as a telecommunications service) and suggested va-
rious regulatory changes®™, According to the Commis-
sion, the principle of the restrictive definition of infra-
structure provided under special or exclusive nghts may
allow a certain amount of competition in satellice commu-
nications, provided that there is no interference with other
satellite or radio-communications systems, and that the
financial viability of the supplier of network infrastructure
is not endangered. Discussions on the Green Paper revea-
led that further analvsis was necessary concerning the que-
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stion of satellites. The EC Commission has accomplished
such further analysis and published a Green Paper on satel-
lite communications in which its proposals were submit-
ted for public comments®*, This Green Paper proposes
farreaching liberalization of satellite communicartions in-
cluding the full liberalization of the earth segment inclu-
ding both receive-only and transmit/receive terminals and
tree access to the space segment capacity subject to appro-
priace licensing procedures notably in order to preserve
the existing reserved services. It is also proposed to ensure
full commercial freedom for space segment providers (in-
cluding direct marketing of satellite capacity to service
providers and users) and to adopt harmonization measures
necessary to facilitate the provision of Europe-wide servi-
ces (e. g- mutual recognition of licensing and type-appro-
val procedures and frequency coordination).

The authorities of the EEC favour the development of
integrated services digiral necworks (“ISDN"). In Decem-
ber 1986, the Council of Ministers adopted a Recommen-
dation on the coordinared introduction of ISDN into the
European Community®, in which it requested that the
telecommunications administrations implement detailed
recommendations {interface specifications, definition of
services to be made available Europe-wide, definition of
tariff structures, numbering and signalling plans). The Re-
commendation also establishes objectives for marker pene-
tration. In a report submitted to the European Parhament
in Qctober 1988, the EC Commission indicated that the
ISDN had gained credibility amongst users, industry and
telecommunications administrations®’. Nevertheless, sin-
ce important problems remained in order to make avath-
ble by 1992 Europe-wide compatible ISDN services, the
Council of Ministers adopted in July 1989 a Resolution on
the strengthening of the coordination of the introduction
of ISDN. The Resolution invites the Member States, the
EC Commissicn and the telecommunications administra-
tions to promote the definition of the necessary standards
in the framework of ETSI®.

Tnitiatives have been taken for the creation of pan-Eu-
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78) This is provided for in Article 5 of the Framework Directive. Stan-
dards in relation ro packer switched public data networks and ISDN have
been published in O.]. No. C 327 o 29/12/1990.

79) O ]. No. C38 of 7/3/91. A “common position” was adopted by
the Council of Mimisters on November 4, 1991, Final adoption of this
propasal is therefore expected very soon,

80) Proposal for a Concil Recommendation an the harmomzed provi-
sion of a minimum set of Packet-Switched Data Services in accordance
with Open Network Provision (ONP) prinaiples, COM (91) 208 final.
See also GAP, Proposal by the “Analysis and Forecasung Group” (GAP
on Open Network Provision (ONP} for Public Data Networks in the
Community, 28/2/1990.

B1) Analysis Report on the Application of ONP to Voice Telephony
{Draft) ONP COm $1—43 of 30/5/1991.

82) See note 77 above.

83) See Towards trans-European networks = progress Report, Com-
municanon from the Commission to the Council and the European Par-
Lament, COM (90) 110 final of 19/7/1990.

84) Annex 2 of the Green Paper.

83) EC Commission, Towards Europe-wide systemns and services,
Green Paper on a common approach in the field of satellite communica-
vons 1n the European Communuiy, Communication from the Commis-
sion, COM (90} 490 final, 20/11/1990. The public comments period en-
ded on April 30, 1991. The comments received were generally supporuve
of the Commission’s proposals.

86) Council Recommendarion of 22/12/1986 on the coordinated intro-
duction of Integrated Services Dhgital Network {ISDN) in the European
Community, O.]. No. L 382 o1 31/12/1986.

87) Communicauon of the Cenumission concerming the apphcaton of
the Counct] Recommendation 85'639/EEC on the coordinated mtroduc-
ton of lntegrated Services Digital Network (ISDN) in the European
Conmmunity, COM (88) final of 31101988

83) Council Resolution of 18/7: 1989 on the strengthemng of che coor-
diniuon of the introductron of the Integrared Services Digial Network
JSDNY i the European Community up to 1992, O ] No C 196 ot 1'8
19399
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ropean mobile communications systems, a field whose
lack of coordination was obvious which is demonstrated
by the existence in 1986 of five incompatible car telephone
svstems in dhe EEC: In June 1987, a Recommendation
was adopted concerning the coordinated introduction of
public pan-European cellular digital Jand-based mobile
communications in the EEC. Furthermore, a Directive
was also adopted concerning the frequency bands to be
reserved accordingly®. The services should begin to be
available 1n 1991, the large urban centers should be cover-
ed at the Jatest by 1993 and the main links between these
centres should be covered by 1995 at the latest. A similar
combination of Directives and Recommendations has also
been adopted in view of developing compatible pan-Eur-
opean paging systems (known as ERMES)® and digital
cordless telecommunications (known as DECT)®.

Given the increasing importance of radio-communica-
tions and the fact that the radio-frequency spectrum is a
scarce resource, the EC Council of Ministers has adopted a
Resolution to strengthen Europe-wide cooperation in the
field of radio freqency allocation. The Resolution supports
the creation by the CEPT of 2 European Radiocommuni-
cations Office. The Resolution emphasizes that the plan-
ning and allocation of the frequency spectrum for service
providers should be subject to objective, transparent and
non-discriminatory conditions™,

In the context of a package of measures proposed in
relation to data protection®, the EC Commission propo-
sed in July 1990 a Directive on data protection in the con-
text of public digital telecommunications nerworks, in
particular ISDN and mobile networks™, The EC Com-
mission believes that specific regulatory provisions must
be adopted in order to protect personal data and the priva-
¢y of users with regard 1o the increasing risks connected
with the computerized storage and processing of personal
data on public digital networks. The general principle be-
hind the proposed Directive is that the collection, storage
and processing of personal data by the Telecommunica-
tions QOrganizations should be justified for the purposes of
the provision of the intended service {e. g. to establish the
call, to prepare the bills, to compile directories) only and
may not be used for any other purpose {e. g. to establish
user profiles) unless it is authorized by law or by the sub-
scriber. The proposed Directive also applies in the tele-
communications sector the general data protection law
principles that the subscriber has the right to inspect the
personal data stored about him, the right to request the
rectification or erasure of such dara and the right to pre-
vent non-authorized disclosure of such data. Itemized call
statements should be provided by the Telecommunica-
tions Organizations on request of the subscriber. In re-
spect of calling line identification, it is proposed that the
calling subscriber must have the possibility to eliminate
the identification of his telephone number on the display
of the called subscriber. On the other hand, the proposed
Directive also provides for the protection of the privacy of
the called subscriber: the calling line identification may be
maintained in order to trace malicious calls or, subjectto a
court order, to prevent or pursue serious criminal offences.

Finally, one should mention here, although it does not
only relate to their infrastructures bur to all procurement
by the Telecommunications Organizations, the actions ta-
ken in order to ensure that public procurement becomes
open on a EEC-wide basis and non-discriminarory. 70 to
90% of procurement by the Telecommunications Organi-
zanons 1s made with national suppliers; this represents ex-
tra-costs of approximately 4 billion ECUs”. In 1984, 2
Council Recommendation requested the Member States
to ensure that in relation to public procurement in the
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telecommunications sector, firms established in other
Member States should not be discriminated against in fa-
vour of national suppliers®. This Recommendation did
not create a trans-European public procurement market in
telecommunications. That is why a legally binding measu-
re has been recently adopted, i.¢. a directive on procure-
ment procedures in, notably, the telecommunications sec-
tor”. The Directive provides for the opening up of con-
tracts on January 1, 1993. The Directive applies only to
contracts whose estimated value is not less than
600000 ECUs in the case of supply contracts and 5 million
ECUs in the case of works contracts. It relates only to
procurement for activities for which the Telecommunica-
tions Organizations enjoy special or exclusive rights.
Contracting entities are required to ensure that there is no
discrimination between different suppliers or contractors.
The technical specifications should be defined by reference
to European specifications where these exist. Minimum
rime limits for the receipt of tenders are set forth in the
Directive in order to ensure real publicity. Tenders com-
prising products originating in third countries may be re-
Jected if more than 50% of the total value of the products
constiruting the tender originates from outside the EEC.
Moreover, preference can be given to an EEC originating
offer if it is up to 3% higher than one originating outside
the EEC. These two rules do not apply if the EEC has
concluded an agreement with the third country ensuring
comparable access for EEC undertakings to such third
countries.

V. Measures of General Application =

The various measvres of liberalization and harmoniza-
tion of the telecommunications equipment and service
markets and those relating to the provision of an appro-
priate EC-wide network infrasrructure, described in the

89) Council Recommendanon of 23/6/1987 on the coordinated intro-
duction of public pan-European cellular digital land-based mobile com-
munications in the Community, .). No. L 196 of 17/7/1987, and Coun-
cil Directive of 25/6/1987 on the frequency bands to be reserved for the
coordinated introduction of public pan-European cellular digital land-
based mobile communications in the Communiry, O.]. No. L 196 of 17/
7/1987. The System is now widely known as "GSM" (Groupe Spécial
Mobile) after the working group set up within the CEPT to implement it
On the status of implementation of the system, see EC Commission,
Communicanon from the Commission on the coordinated introduction
of the Pan-European Digital Cellular Mobile Communicat:ons System.
Report on the implementation of Council Recommendarion 87/371/EEC
and Council Directive 87/372/EEC, COM (90} 365 final of 23/11/1990.

90y Council Recommendation on the coordinated introduction of pan-
European land-based public radio-paging in the Community and Council
Directive on the frequency bands to be reserved for the coordinated intro-
duction of pan-European land-based public radio-paging in the Commu-
nity, O.]. No. L 310 of 9:11/1889.

91) Council Recommendation on the coordinated introducnon of digi-
12} European cordless telecommunications (DECT) in the Cormmunity
and Council Directive on the frequency bands 1o be designated for the
coordinated introduction of digital European cordless telecommunica-
tions (DECT) in the Communmity. O.] No. L 144 of 8/6/1991.

92}y Council Resolurion of 28/6/19%90 on the strengthening of the Eur-
ope-wide cooperation on radio frequencies, in particular with regard o
services with a pan-european dimension, O.]. No. C 166 of 7/7/199%).

93) Proposal for a Council Directive concerning the protection of indi~
viduals, in relation 1o the processing of persanal data, Proposal for a
Council Decision in the field of information security, O.]. No. C 277 of
371171990,

94} Proposal for a Council Directive concerming the protection of per-
sona} data and privacy in the context of public digital 1elecommunications
networks, 1n particular the integrated services digital nerwork (1ISDN) and
pubhc digital mobile networks, O.). No. C 277 of 5/11/1990.

95Y See SchulreBraucks, Revue du Marché Commun, No. 332, Decem-
ber 1989

96) Council Recommendation of 12/11/1984 on the first of opening up
access 1o pubbc telecommunications contracts, O.]. No. L 298 of 16/11/
1984.

97) Council Directive of 17/9/1990 on the procurement procedures of
entities operating in rhe water. energy. rransport and telecommunicanons
sectors, O.). No. L 297 of 29/10/19%)
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preceding Section, are changing radically the regulatory
framework for the telecommunications indusery. Howe-
ver, this regulatory reform would be a failure if the major
players in this industry, whether they are public or private
companies, were to share markets and enter into other
practices restrictive of the competition which the new
measures are attempting to introduce. That is why the
continuous application of the competition rules of the
EEC Treaty to the telecommunications sector is absolute-
ly essential for the success of the EEC telecommunications
policy in the long rerm. In this new regulatory environ-
ment, it is also important that interested parties under-
stand how the EC Commission will apply the competition
rules in the future. That is why the EC Commission adop-
ted Guidelines on the application of EEC competition ru-
fes in the telecommunicartions sector in July 1991%.
Alchough the Guidelines obviously will not be legally bin-
ding, they contain a definition of the policv of the EC
Commission for the next few years and a explanation for
the different market players (the Telecommunicadons Or-
ganizations, the private service suppliers, the equipment
manufacturers and the users) of how Articles 85 and 86 of
the EEC Treary apply in the new environment where Te-
lecommunications Organizations have monopolies strictly
limited to the reserved areas, but are still dominant in
many respects and compete with private suppliers of all
sizes including the large multinacionals. With regard to the
application of Article 85 of the EEC Treaty, the Guidelines
deal with the different types of agreements which might
be concluded between the Telecommunications Organiza-
rions concerning the provision of telecommunications fa-
cilities (e. g. leased lines), reserved services and non-reser-
ved services as well as the various types of agreements
berween Telecommunications Organizations and privare
suppliers. In each case, it is carefully discussed whether the
agreements in question are restrictive of competition and
fall under the prohibition of Arzicle 851 and if, and under
what conditions, they may be eligible for an exemption
under Arricle 83 IH. Similarly. in respect of Article 86 of
the EEC Treaty, the various potential abuses of dominan:
position are described (e. g. the refusal to supply, tving,
cross-subsidization, etc.). The Guidelines also expose the
position of the Commission in relation to the competition
problems dcriving from verrical incergrarion (within or
outside the EEC)™ and on the issue of conflicts between
EEC competition rules and international telecommunica-
tions rules (such as those of the International Telecommu-
nications Union).

V1. Conclusion

The present article only provides an overview of the
new regulatory framework for telecommunications in the
European Communities. Though much work remains to
be done to achieve this enormous task, the main bodv of
the new regulations may be considered to have been
drawn up. The most important rules which still need to be
defined are those on satellite and mobile communications.
Bur the regulatory process seems to be endless, since alrea-
dy new policy challenges are emerging such as competi-
tion on the network Infrastructure.

98) EC Commission, Guidelines on the application of EEC competi-
tion rules in the telecommunications sector. Q). No. C 233 of 6/9/1991
For further comments of the Guidelines. see Ruvaich, artcle 1o be publis-
hed 10 the Revue [nternationale de Droit Economigque See also EuZW
1991, 611.

99} On this 1ssue, onc should look at the Commission decision of 12 4°
1961 1 the Alcatet’Telettra case where the Comunission reguired che
elimmanon of verucal integration in Spain n the transmission market
(O ) L1220 17/5°4991). With regard to this case see also EuZW 1991,
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Entwicklung und Perspektiven

Von Rechtsreferendar Arséne Verny, Magister in
Europastudien (MES), Kéin*®

Die friedliche Revotution, die Osteuropa 1989 er-
schiitterte, verandert zusammen mit dem Programm
der EG zur Vollendung des Binnemarktes bis zum
Jahre 1993 grundlegend die politische und wirt-
schaftliche Struktur Eurcpas. Die fortschreitende Off-
nung der EG fir die Reformstaaten Mittel- und Osteu-
ropas sowie die Assoziierung und spatere Aufnahme
dieser Lander in die Gemeinschaft sind wéhrend die-
ses Prozesses nicht nur notwendig, um den schwieri-
gen Ubergang von der Planwirtschaft in die Markt-
wirtschaft zu unterstiitzen, sondern auch um die neu-
en Demokratien zu stabilisieren und einen Rdckfall in
alte Nationalismen zu verhindern.

I. Einleitung

Seit demn Beginn der 90er Jahre entwickelt sich in“8er
CSER nach den revolutioniren Verinderungen vom De-
zember 1989 ein kontinuierlicher Prozel der Demokrati-
sierung und Liberalisierung, der auch die Uberleitung von
der sozialistischen Planwirtschaft in die soziale Markrwire-
schaft umfafit. Dementsprechend ist die Regierung der
CSER seit der Jahreswende 1989/90 bemniiht, durch ent-
sprechende geserzliche Rahmenbedingungen Grundlagen
fiir die Marktwirtschaft und fiir eine Anniherung an die
Europiische Gemneinschaft zu schaffen. Hierbei erzielte die
CSFR in den vergangenen eineinhalb Jahren auf der
Grundlage von tefgreifenden Gesetzesnovellierungen er-
staunliche Fortschritte bei der Schaffung markewirtschaft-
licher Bedingungen. Unter Beriicksichtigung der sehr
kurzen Zeit, in der eine Fiille von Gesetzesnovellen behan-
delt und verabschiedet wurde, ist es verstindlich, daB
nichc alle relevanten Gebiete in simtlichen Einzelheiten
geregelt werden konnten. Bei einer groflen Anzahl von
Gesetzen konnte in Anbetracht der gegebenen Eilbediirf-
tigkeit nur eine vorliufige Regelung nach westlichem
Vorbild geschaffen werden. Der vorliegende Beitrag soll
zunichst einmal einen Uberblick iber die wichtigsten Ge-
setzesinderung, ihre Struktur und, soweit bereits feststell-
bar, auch ihrer Auswirkungen geben.

II. Private Unternehmertitigkeit

Als einer der ersten Schritte wurde am 18. 4. 1990 das
Gesetz iiber die private Unternchmertirigkeir der Birger
(Gesetz Nr. 105/1990) verabschiedet, das am 1. 5. 1990 in
Kraft trat'. Der wesentliche Inhalt dieses Gesetzes Hif}t sich
wie folgt zusamnienfassen:

* Uberarbertete und gekrzie Fassung eines Vortrags, den der Verfasser
am 30,11 1991 vor der Suftung Europdische Zusammenarberrt EURA-
TION im Rahmen der Konferenz Ober den LStand der Anndherung der
Lander Zentraleuropas an die Europaische Gememschaft™ i Budapest
gehalten hat.

1) Emen konunuierhchen Uberblick uber die akuelle politsche und
wirtschaftliche Entwicklung 1m Inland bieter der sent Januar 1991 von der
Presscabreilung der Botschait der CSFR i Bona herausgegebene LCSFR-



