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Cnuaprter VII

CONSUMER RIGHTS AND THE DIGITAL MARKET
Hervé Jacquemin and Michele Ledger
A. Tue EU CoNsuMER AcQUIS AND ITS RATIONALE

qess of the consumer Consumers are not always confident when buying
: ppp]jers (i.e. traders or sellers acting in a professional capacity) and are gener-

onsidered the weaker party in the contract. Often, consumers are not suf-
ly aware of their rights and/or of the factual data surrounding the agreements.
hey do not have the same bargaining power as the professional party to the
ct. As stated recently by the Court of Justice:

in relation to a trader, the consumer is in a weaker position, in that he must be deemed
less informed, economically weaker and legally less experienced than the other party
o the contract.”™

nsumers are also often not aware of their basic consumer rights in relation for
ce to legal warranties, the right of withdrawal, the termination of the contract
portability of their data. It is also very common that the terms and condi-
s are unilaterally drafted by the trader and can only be accepted or refused by
nsumer. The average consumer is therefore the weaker contracting party
ared to a professional) because he or she is unable to negotiate the contract
ose his or her own terms. Traders can take advantage of the consumer’s weak
jon and impose unfair contract terms (unbalanced liability exemptions for
ince) or undertake more generally unfair commercial practices (misleading acts
ssions and/or aggressive commercial practices).

| markets amplify the weakness of consumers Oanline, consumers are
1 more vulnerable because of two additional features: (i) first the means used
clude the agreement: contracts are concluded at a distance and by electronic
s, typically through a website, an online marketplace or a mobile app; and (ii)
nd the object of the contract as such, which can be the purchase of digital
t (or services) like a film that is webstreamed or downloaded to a device, a

isia za zashtita na potrebitelite (C—105/17) EU:C:2018:808, para.34. The Court of Justice also
lated that: “the system of protection introduced by the Directive is based on the idea that the
onsumer is in a weak position vis-a-vis the seller or supplier, as regards both his bargaining power
nd his level of knowledge. This leads to the consumer agreeing to terms drawn up in advance by
he seller or supplier without being able to influence the content of those terms™: Mostaza Claro (C-
168/05) EU:C:2006:675, para.25. Also, Oceano Grupo (C-240/98 to C-244-98) EU:C:2000:346,
para.25; Pannon GSM Zrt (C-243/08) EU:C:2009:350, para.22; Asturcom Telecommunicaciones SL
40/08) EU:C:2009:615, paras 29 to 31; VB Pénziigyi Lizing Zrt, (C-137/08) EU:C:2010:659,
aras 46 to 48; Perenicovd et Pereni¢ (Case C-453/10) EU:C:2012: 144; Horatiu Ovidiu Costea (C-
7:10/1543) EU:C:2015:538, para.18; Nemzeti Fogyasztévédelmi Hatdsdg (C-388/13) EU:C:2015:225,
para.53.
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an&' to make sure that consumer rights apply in relation to “free” digilal
those which are exchanged against personal data and not against
yment. This has been achieved by the following legislative measures:

subscription to social media, cloud or trust services, artificial intelij
tions or services relying on blockchain. In all these situations, the co
do not have the required level of knowledge of the products and their chag
(that cannot be viewed and touched like in a brick and mortar shop, begs
distance and/or because of their technical complexity such a
cryptocurtencies). Moreover, consumers may not be aware of the idepf
professional seller/supplier (as, for instance, the identification data provi
website could be fake), or they may not have a full understanding of the
paid. Consumers—especially minors—could for instance be surprised

as it is often the case in the gaming sector, they download an app
smartphone free of charge, they are then asked to carry out an “integrated
f.e. to make a payment (o benefit from all the functionalities of the app.

posed directive on better enforcement and modernisation of EU
taer protection rules, which amends the previous 'Du'ecu\{es?
ective on Digital Content Contracts (“DCD”), which specifically cov-
jgital content contracts;® and ‘ }
eciive on Contracts for the Sales of Goods (“SGD™).?

horizontal consumer protection rules  Substantial protectipn can
licved if effective redress mechanisms are in place in case of disputes
nsirmers and professionals. Procedural rules complement the substan-
Because of the features of most disputes (among others, low va‘ilue cases)
i§ given, in a first stage, to a simple, {ast and affordable out-of-court set-
iedure, compared to a traditional judicial procedure. The procedural
s adopted at the EU level are the following:

Legal framework protecting consumers at the EU level To ensure
of protection for consumers, many Directives—and more recently, Regt
have been adopted at the EU level. Some of them are horizontal and a
whole economy while others are sector specific and apply for instance tg th
sion of electronic communications networks or services? or the p
information society services.? Horizontal instruments prescribe either sup
protection rules or procedural protection rules.

‘agulation establishing a Small Claims Procecliure;io

irective on Mediation in Civil and Commercial matters;!

: irective on Injunctions;!? .

Substantial horizontal consumer protection rules Consider ing th & Directive on Consumer Alternative Dispute Resolution (A.DR);‘3
weakness of consumets, several horizontal Dircctives help them enter into ¢ he Regulation on Online Dispute Resolution for Consumer Disputes;™ and

fraud or abuse on behalf of traders at all the stages of the contractual rel;
i.e. before the contract is concluded, at the time of conclusion, d
performance of the contract and when it is terminated, The main substantial
tion Directives that are in force are the following;

*  the Unfair Contract Terms Directive (“UCTD");
»  the Unfair Commereial Practices Directive ("UCPD™):5 and
»  the Consumer Rights Directive (“CRI¥").6 g

Those rules have been strengthened to give more rights to CONSUINEL
digital markets, especially when buying frem an online marketplace, whe

al for a directive of the European Parliament and of the Council_amending Council DU‘GF“
13/BEC of 5 April 1993, Directive 98/6/EC of the European Parhamfent a_nd of the Council,
2005/29/EC of the Ewropean Parliament and of the Council and Directive 2{_11 1{83/EU of
opéan Parliament and of the Council as regards better enforcement and modernisation of EU
1 protection rules. _ _
ve 2019/770 of the European Partiament and of the Council of 20 May 2019 on Cel’ialf} aspeu‘c!ts
iﬁ'g contracts for the supply of digital content and digital services {20193 QJ L136/1 (“DCD™).
itective should be transposed by the Member States by 1 July 2021 and its measures should
able by 1 Janwary 2022. _
ive 20197771 of the European Parliament and of the Council of 20 May 201 on certain aspects
ing contracts for the sale of goods, amending Regulation (EU) 2017!2594( and Directive
JEC, and repealing Directive 1999/44/EC [2019] OJ L.136!28 {*SGD"). This Dm?ctlvc
be transposed by the Member States by 1 July 2021 and its measures should bc_appilcable
Dary 2022. This Directive replaces Directive 1995/44/EC of the European Parlxamem and
ouncil of 23 May 1999 on certain aspects of the sale of consumer goods and associated
tees [1999] OF L171/12. . o
flation 861/2007 of the Furopean Parliament and of the Council of 1 July 2007 establishing a
peain Small Claims Procedure [2007] OJ L199. _ .
ctive 2008/52 of the European Parliament and of the Council of 21 May 2008 on ceftain aspects
sdiation in civil and commercial matters [2008] OJ L136. ' o )
ve 2009/22 of the Buropean Parliament and of the Council of 23 April 2009_ on injunctions
protection of consimers’ interests [2009} OJ L110. In April 2018, the Comnussmr} proposed
{sion of this Directive, which is still currenely being negotiated by the Europeap Parliament and
sotncil: Proposal for a Directive of the European Parliament and of the Cognctl on representa-
getions for the protection of the collective interests of consumers and repealing Directive 2009/
C, COM(2018) 184, This proposal was made in the context of the new deal for consumers, at
same time as the proposal for the Directive on modernisation and better enforcement of EU
wmer protection rules. .
Ctive 201311 of the Buropean Parliament and of the Council of 21 May 2013 on alternative
resolution for consumer disputes 12013] OJ L1635, ) )
tion 524/2013 of the European Parliament and of the Council of 21 May 2013 on online
ute reselution for consumer disputes (20133 OJ L165.

[369]

? See arts 98 to 116 of Directive 2018/1972 of the European Patliament and of the
December 2018 establishing the European Electronic Communications Code, [20181 OFL3
analysed in Chapter IT of this book. .

*  See Directive 2000/31 of the European Parliament and of the Council of 8 June 2000 on cef
aspects of information society services, in particular electronic’'commerce, in the Tnterna
{Directive on electronic commerce), [2000] O3 L178/F and Regulation 2019/1150 of the
Parliament and of the Council of 20 July 2019 on promoting fairness and transparency for
users of oniine intermediation services, [2019] OJ L186/57, analysed in Chapter HT of |

¢ Council Directive 93/£3 of 5 April 1593 on unfair ferms ia consumer contracts, {£9931 0
(“UCTD"). .

# Directive 2005/29 of the Buropean Parliament and of the Council of 11 May 2005 concerning
business-to-consumer commercial practices in the internal market [2005] OJ L149/22 e
See also Commission Staff Guidance on the Implementation/ AppHcation of Directive 200
on Unfair Commercial Practices, SWD (2016) 163 (May 2014). ol

& Directive 2011/83 of the Buropean Parliament and of the Council of 25 Qctober 2011 oitc
rights, [2011] OJ L304/64 (“CRD™). See also: DG Justice Guidance document concernir
tive 2011/83/EU of the European Parliament and of the Council of 25 Qctober 2011 on &
rights (June 2014), available at huips:Hec.europa.en/infolsitestinfolfiles/ord _guidanc
[Accessed 17 September 2019], i
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» the Regulation on Cooperation between National ':A-'ﬁth

amber States while also ensuring a common level of protection for all
Enforcement.'s _

rs.
The Unfair Contract Terms Directive, the Unfair Commercial Prac
tive and the Consumer Rights Directive also address to a certain ex
ment measures'® and the penalties in case of violation of the enacted:
which must be effective, proportionate and dissuasive.'” The Directivi
enforcement and modernisation of EU consumer protection rules i
enforcement of existing Directives by requiring Member States to se
tnfringements of the rights granted in the Directives on the basis
exhaustive and indicative list of criteria such as the nature, gravity and
infringement. The other main improvement relating to enforcement rely
fact that for widespread infringements (affecting consumers in at 1
countries other than the EU country where the infringement originatég
could become subject to a maximum fine of at least 4% of the tra
turnover in the concerned countries.® This chapter focuses on the mos
horizontal EU instruments prescribing substantial protection rules to the | i
consumers: the Unfair Contract Terms Directive, the Unfair Commerc cleta
Directive and the Consumer Rights Directive,!? T

onisation Directives The Unfair Contract Terms Directive :s a
srmonisation Directive.2t This means hat the Member St.’:‘!ti:is, W 1;:111
ng is provisions into nation.al law, are not z'iliowed to re huc:.f; t fi
action level set by the Directive but they may introduce a higher elvc
Some Member States have indeed added some terms (o t‘he EU ;Et
.rms.22 Therefore, differences remain between national legz?l fr amewor s
onal sellers need to adapt their legal policies and contract ]?1(?(:6856&
1 the Member States where their consumers have their main residence.

prot
p

n

Rarmonisation Dirvectives  The EU law mgker§ undelzst'oold thga-t to
sroper functioning of the internal markelt, espec;aﬂy in the‘dlg.lta et}v%)ltr:i
here goods and services can be‘p'rowded without bmdell s‘, Imimf i
i5n directives are not always sufficient to remove the obstac. es to the fre'e‘
oF services and the free movement of good's. The more recent Un 5_111.
Practices Directive and the Consumer nghts Directive provide to(;
full) harmonisation.? The Directive on Digital Con'tent _C(.)ntrac.ts an
cfive on Contracts for the Sales of Gopds also provide €o1‘ m.amfrlllur;]
on except for some provisions (in parpcular, Member States ?16 still al-
ntroduce a legal guarantee period that is longer thaq two years). In'case
m harmonisation, Member States cannot adopt naltlonal rules having a
lower consumer protection level. The main d;sadvantagc c"f _ful]
nisation Directives is the possible reduction o_f thf? level.of protection: since
mber States cannot derogate from the Directive, including when thfa objec-
rovide a higher level of protection to the beneflit of thc? consu.mell s, some
er States had to repeal more stringent and protective napona! pl‘ovxsllons‘ in
ational legal frameworks. Another adverse cfﬁect of max1mf1! hm momsaln.or;
possible violation of the Directive——efspemally thg Unfais .Commel cia
ces Directive—by national legal provisions, regulatmgrothel.' wellz—skélolwn
- miercial practices {such as combined offers,z“ sales atl specaflllc pﬂ]ilo-ds" lz 1%\;_’
" Regulation 2017/2394 of the Buropean Parliament and of the Council of 12 Decembea 20 "ﬂi_ng,?ﬁ clearance sales,? price re'ductto‘n only permitted W er:it ?e is a.th or
caeperation between national authorities responsible for the enforcement of consumes py rice,” etc.). There are many rulings of th_e _Court of Justice ?{i ing wi the
OCID s, Uckb g . nship between these national legal provisions and the I.Jnfa‘u COI‘I“Lm’CiCﬁ!
:: Eggg *"I‘Z;”%’DER*‘,‘;' 1111 i’ff‘ CRD art23. ces Directive and these rulings show that. whe.n a practice ‘fgils “inh;(r)lttbz
Where flie infzgnarjon ;!n the.turnovcris not available, the Member States must set maxi f the Unfair Commercial Practices Directive, the praciice cann
of at least €2 million. Member States could set higher maximum fines. %
See J, Luzak and 8. van der Hof, “Directive 2011/83/UE-—Consumer Rights Directive {Ele
Commerce Aspects)”, Concise European Data Protection, E-Commerce and IT Lay
(Alphen aan den Rijn, Kluwer Law International, 2018), from p.325; C. Twigg-Fles
Research Handbook on EU Consumer and Contract Lany (Cheltenham, Edward Efgas P
2016); N. Reich, H.-W. Micklitz, P. Rott and K. Tonner, European Consumer Law (Cai
Intersentia, 2014). Each year, the Buropean Comumission publishes a Consumer Markets $¢o

available at: fntps:/ec.ewropa. ew/info/publicarions/consumer-markeis-scoreboard_en fAcce
September 2019].
UCPD art.t and CRD axt.1. The purpose of ensuring a high level of protection to the be
consumers is hot expressly mentioned in art.1 of the UCTD bat it is apparent in the recitals
effective protection of the consumer can be achieved by adopting uniform rules of law i
ter of unfair ferms™. Quoting the programmes for a consumer protection and information:
(Preliminary programme of the Buropean Economic Commugity for a consumer profecti
information policy, 1975 OJ C92), it is also confirmed that “acquirers of goods and services
be protected against the abuse of power by the seller or supplier, in particular against of
standard contract and the wnfair exclusion of essential rights in contracts”. o

[370]

B.  Omirctives anp Scope oF THE EU ConsumEr ProtecTioN Rurg
1. Objectives of the EU consumer protection rule

Main ohjeetives The EU consumer protection Directives have ty
objectives: (i) to contribute to the proper functioning of the internal matket a
to achieve a high level of consumer protection by harmonising national ¢
protection rules.? When purchased or provided online, goods and servi¢
freely without frontiers and it is key to harmonise national rules to 1o

uncertainty for pan-European suppliers resulting from different legal: prov

D art.8. - o
elgium for instance the list contains the prohibition of clauses that foresee price increases

mpared to the advertised price when the consumer refuses to receive invoices by cmail: Belgian
i v, art. VL. 83, 33° _ o N

%;‘I:Sf‘ﬁo;ﬁné?fﬂﬂﬁ_ This is a difference with previou_s Brirectives governing d]sta.nce (Dlzec}

Ve 97/7/EC of the European Partiament and of the Council of 20 May 19?7 on the piote(c:tlm:1 c(;k

nsumess in respect of distance contracts [1997] O L144) and off‘-premlscs cnnua(?ts (Cou o

fractive 85/577/BEC of 20 December 1985 to protect the consumer in respect of .conn acts n‘ego

away from business premises [1985] OJ L372 o(f: ?éngfif[:?(nLBGr 1985). They are however some

i ceptions to the full harmonisation: see &.g. art.5(4).

VI'IfB[irVi} ]\]’J‘S and Galatea (Joined Cases C-261/07 and C-299/07) EU.C:2009:244,

fte (C—288/10) BU:C:201 1:443; Inno (C-126/11) BU:C:2011:851.

irontics Belghum (C-343/12) EU:C:201 30154,

k (C-206/11) EU:C:2013: 14

vnnission v Belgium (C—421/12) EU:C:2014:2064.
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afore the conclusion of the agreement (i’.]CIUdl.nE whe'n :Ig ;igtl egS;?;gt

concluded), at the moment of thle conclusion of the agl‘e 1 d:’-_',d iring
i op after its termination, Various areas are howcve_l exc u from

a_ncffl? also is without prejudice to Community or national 1u_]els relat

.eall;:h1 ankd safety aspects of products® and to rules determining the

f the courts.™

prohibited per se since it is not included in the list of the 31 practic
all circumstances,? ¥

2. Scope of the EU consumer protection rules

Criteria determining the scope of the Directives Each Direc
patticular areas i.e. what is harmonised in relation io a given type of itan
situation (material scope) in the relationship between “sellers of* &ii
consumers (personal scope). The Unfair Contract Terms Directive ¢o
terms” in contracts concluded between “sellers or suppliers” and “céing
Unfair Commercial Practices Directive applies to “unfair business

commercial practices”,* before, during and after a commercial transag
tion to a product. The Consumer Ri ghts Directive applies (o “any conts:
a trader and a consumer” .2 The Directive on Di gital Content Contract
piece of EU legislation that targets specifically certain contractual {ssues
conformity, remedies in case of lack of conformity and modification a
tion of the contract) relating to digital content and services offered to
by traders. The Directive on Contracts for the Sales of Goods cover
contractual areas but with respect to the sale of physical goods to cons

scope of the Consumer Rights Directive Tf}e sco%ni of lt(lit: Fﬁ)n‘s:;];’?ee;

tive is framed by reference to the definition of “goods A0 “sales
i vice confract”, 2 “distance contract”,? “oft-premises contt act” or
ntcsxjcil"’f.“ 1n the digital context, the concepts of “d‘is.talzlceﬁ cggt;eslf:t and
ntent” are particularly relevant. A distance contract is defin :

ised
onfract concluded between the trader and the consumer ugde‘r ;npsel‘sg;?;: -
‘ i i i ice
alé i is without the simultanecus phys
5 ot service-provision scheme . cal of
;!ned the consumer, with the exclusive use of one or more mea?sdordd’l’stance co
it up to and including the time at which the coniract is concluded.

t's'-.éoncludcd through eCommercelwlebsitcs, mohile aPECSl ‘:‘ I\:}ﬁgﬁ‘;‘;g
iééi‘ly fall within this definition. Digital content }neansd ‘ aﬁch o

_ 1d supplied in digital form™. The definition is wide and in¢ :
Material scope of the Unfair Contract Terms Directive The Unfair Con '
Directive outlaws terms that have not been individually negotiated"
contrary to the requirement of good faith, cause a significant imbalance i
and obligations of the parties arisin g aut of the contract and to the deti
consumer, '

D . . ¢
{ter programs, applications, games, music, v1d§aos or texts, 1rr§>ts,.]pe¢r:;‘1;éciau(l)n
hey are accessed through downloading or streaming, fron: a tangible

ugh-any other means.”

¢ the Consumer Rights Directive is not ﬂP_P!icalf'l‘? to ;q?ome types of
: ﬁéluding social services, healthcare or financial services.

Material scope of the Unfair Commercial Practices Directive Both¢ :

“business-to-consumer commercial practices” and “product”
determine the scope of the Unfair Commercial Practices Directive “B
consumer commeicial practices” (also referred to below as commeércia
means any conduct by a trader, directly connected with the pronotion, s
ply of a product to consumers; a “product” means any good or service
immovable property, rights and obligations.®s These definitions are th
broad* and also include digital content. The Directive is particularly we
address disputes between traders and consumers that arise online, such as
ing advertising on a website, unclear/missing information on the pric
characteristics of a product sold on an online marketplace, misleading in
given by a chatbot or aggressive practices generated by an Al appli
strength of the Directive is also that it applies regardiess of when the prac

ial scope of the Digital Con.i_en! Dige:[ctgfeita’filgn[élll;tec[t;i\f;tg;lsg}ilg:i
ontracts applies to digital services and to dig e .‘t lgital services
onsumer (o create, Process, SoTe or access data‘ lnd'lg'lt :1 formm or that
sharing of or any other interaction with data 11r1‘ .1g14g | orm, that 18
i created by the consumer or other users of Ehat.selvwe.ld irectt
npli services such as cloud services, music and video §tte m 2,
iiﬂfi?social networks and messaging apps; s0 long asdthftlas: ;le\fé;ft:z
to consumers. The Directive also covers digital content le: n dus e
produced and supplied in digital form. It mcludes' dlg"i[ <t:10n ent sup-
¢h tangible mediums (like CDs and DVDS:).,' provided the tang
erves exclusively as the medium to carry the digital content.

id reci 0 of the UCPD.
¥ See Annex I of the UCPD, and recitals 6 te 10 0

0 As laid down in UCPD art.5,

31 TCPD art.3(1).

2 CRD art.3(1).

B UCTD art.3(1). S

UCPD art.2(d) defines unfair practices as “any act, omission, course of conduct of fol

comunercial communication including advertising and marketin g :

¥ UCPD art.2(c). il

¥ On the wide scope ratione materiae of the UCPD, see ¢.g. Nemzeli Fogyasztovédel
388/13) BU:C:2015:225, para.34; Mediaprint Zeitungs-und Zeitschriftenverld
EU:C:2010:660, para.21; and Zentrale zur Bekiimpfung unlanteren Weithéwerbs
EU:C:2013:634, para.40. :

[372] [373]
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aotg for the Sales of Goods’® and in the Directive on Digital Content
g 51 Except for slight differences,™ the definitions are similar to those of the
' .éimercial Practices Directive. When implementing the Directives. i'n their
Val legal systems, Member States usually also refer to the same definitions.

The material scope of the Directive on Contracts Jor the Sales of Goody
Directive on Contracts for the Sales of Goods applies both to online sales of
and to offline sales of goods.* It also covers goods with digital elements, i.e. ger
incorporating or inter-connected with digital content/services without which g
good would not be able to function, such as a smart TV that is advertised as incly
ing a specific video application. In this case, the video application elemey
covered by the Directive on Contracts for the Sale of Goods.

n

-ation in collaborative economy ~ Some discussions may oceur %n the context
. sharing economy,® when deciding whether the person selling goods 01:
ding services on the platform, is acting as a consumer or a trader. In the laFteL
d should the other party be a consumer, the leggl framework protecting
qumers is applicable. Following the European Commission:

Personal scope of the Directives Regarding the personal scope, refere
made in all the Directives to the concepts of “sellers/suppliers” or “traders” o
hand and to the concept of “consumers” on the other hand. In the Unfair

mercial Practices Directive, the trader is: o mere fact that a person engages in an activity in the collaborative economy will

mean that that person automatically qualifies as a trader, under the UCPD, the
fication of whether a person is a trader or not is the outcome of a case-by-casc as-

ment, which has to take all factual aspects into account, such as whether an essential
s 2260

“...any natural or legal person who, in commercial practices covered by this Dirgg
is acting for purposes relating to his trade, business, craft or profession and anyone ;
HIESIHSp haesnt oo fxaa HoTmimeiot £ ) 1 of that person’s income stems from a given collaborative economy activity.
Public entities should also be considered as traders, in the context of ‘ . :
Directives. The Court of Justice decided that the: The Court of Justice confirmed this case—ll)y-cellse approach and provided numer-
ircumstances to be taken into account in this context, such as:
“Unfair Commercial Practices Directive must be interpreted to the effect that a publi
body charged with a task of public interest, such as the management of a statutory

_whether the sale on the online platform was carried out in an organised manner,
insurance fund, falls within the persons covered by the Directive,”s!

yhether that sale was intended to generate profit, whether the seller had tt?chnical informa-

n and expertise relating to the products which she offcred' for sale which the consumer
lid not necessarily have, with the result that she was placed in amore advantageous posi-
on than the consumer, whether the seller had a legal status which enabled her to engagF
ommercial activities and to what extent the online sale was f:onnected to the seller’s
mmercial or professional activity, whether the seller was subject to VAT, whether the
er, acting on behalf of a particular trader or on her own behalf_ or throug_h anoghe;:
son acting in her name and on her behalf, receivecll remuneration or an incentive;
hether the seller purchased new or second-hand good§ in order to rescl} them, thus mak-
ne that a regular, frequent and/or simultaneous activity in comparison with her usual com-

reial or business activity, whether the goods for sale were all of the same type or of the

The scope of the Directive must be construed by taking into account the purp
of the measures (and the possible misleading practices preventing consumers fi
an informed choice) and, in this context, the consumer deserves to be protected
matter “the body at issue or the specific task it pursues are public or private”, % Tie
consumer is “any natural person who, in commercial practices covered by this
Directive, is acting for purposes which are outside his trade, business, cra
profession” .53 The Court of Justice decided that such a concept must be applie
abstracto, regardless of whether the consumers actually have technical or legal
knowledge with regard to the agreement. The Court decided that: '

“...a natural person who practices as a lawyer and concludes a credit agreement wil
bank, in which the purpose of the credit is not specified, may be regarded as a ‘consum
within the meaning of that provision, where that agreement is not linked to that lawyer’s
profession.” .

6 SGD art.2(2) and (3).

7 D t.2(5) and (6).

8 ocrli)n::a_nc(e,)an.Z((Z))of the CRD expressly mentions in the definition of “tl“d.dE[” that the legall person
ay be privately or publicly owned. Article 2(c) UCTD, exp1'e:<:sly mentions traders, f:msmess or
bmfessions of a public nature. In consideration to these definitions, some contracts are t_herefqre
excluded per se from the scope of the Directive. It is confirmed by a recqal of the Directive, with
reference to “contracts relating to employment, contracts relating to succession rights, contracts relat-
ing to rights under family law and contracts relating to the incorpgrauon and orgamzatlon_of
companies or partnership agreements”, In addition, art.1(2) states tlhat the (:'on.tractual terms “fhlch
reflect mandatory statutory or regulatory provisions and the provisions or p1‘_mc1ples 9f international
conventions to which the Member States or the Community are party, particularly in the transport
area, shall not be subject to the provisions of this Directive”. ) . )

The “sharing economy” or “collaborative economy” is growing rapidly and in various s.:ectors (short-
term accommodation, like Airbnb; passenger transportation, like Uber; sale of goods, like eBay; col-
laborative finance, in some crowdfunding platforms, like Seedrs; etc.). Although it is too narrow to
- describe the phenomenon, reference could be made to the definition prﬂposed by the EU
Commission: “business models where activities are facilitated by collaborative pIaFforms that cre-
ate an open marketplace for the temporary usage of goods or services often provided by private
individuals” (Communication from the Commission, A European Agenda for the collaborative
~ economy, COM(2016) 356, p.3). ) o e
@ Commission Staff Working Document Guidance on the Implementation/Application of Directive
2005/29/CE on Unfair Commercial Practices, SWD(2016) 163, point 5.2.5.

[375]

In the case of dual purpose contracts (e.g. an attorney buying a computer o
website, (0 be used partly for professional purposes, and partly for private purposes),
the natural person could be considered as a consumer, when “the trade purpose
so limited as not to be predominant in the overall context of the contract”.5 The
definitions of trader and consumer are the two sides of the same coin, since the m
criterion to be taken into account is the (professional or non-professional) purpose
for which the person is acting. Both concepts are also used in the Directive on

49 SGD art.2.
S0 UCPD art.2(b).
31 BKK Mobil Oil Kérperschaft des éffenilichen Rechts (C-59/ 12) BU:C:2013:634, para.41.

52 BKK Mobil Oil Kérperschaft des dffentlichen Rechts (C-59/12) EU:C:2013:634, para.37.
33 UCPD art.2(a).

- Horayi Ovidiu Costea (C-110/14) EU:C:2015:538, para.30,
55 CRD recital 17,

[374]
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same value, and, in particular, whether the offer was concentrated on a smal__i i
goods”. & :

the provider (not only to supply the service or to comply with legal
- Typically, this covers the case when for instance the consumer’s data
hosts; etc.) are processed by the trader for marketing purposes. However,
cified that the Directive should not apply where digital content and
e not supplied in exchange for a price or to situations where the trader
sonal data only to supply the conient or service or to meet legal
ents. It should not apply either where the trader only collects metadata such
n on the consumer’s device or browsing history. These and other situ-
excluded from the scope of the Directive but Member States are allowed
d the application of the Directive to these situations.®

A misleading qualification (as consumer instead of (rader) could giv
penalties, under the applicable tax regulation, or under the Unfair Co
Practice Directive,®

7-019 Directives apply to the digital economy Because the Unfair Confra
Directive and the Unfair Commercial Practices Directive are technology
they apply to online transactions. Compared to the other Directives, the C
Rights Directive also addresses issues raised in the digital context (¢o
concluded online or contracts with a digital object, such as those relating to
content). As explained above, the more recent Directive on Digital:
Coniracts specifically targets digital services such as cloud, social med
entertainment services, while the Directive on Contracts for Sales of G
recognised that some goods integrate digital components and that these coinp
should he absorbed in the underlying protection under the sale of good
framework. Many transactions are entered into by consumers through pla
(social media websites, marketplaces, app stores, collective buying websi
and in all these situations, the measures enacied at the EU level need to be
by the traders.

C. Protecrion MEASURES IMPOSED BY THE DIRECTIVES

g of the measures aiming at protecting consumers Because of the 7-021
: of consumers (in their refationships with traders), the Directives have
diced diverse protection measures. The Unfair Contract Terms Directive
nfair contract terms, while the Unfair Commercial Practices Directive
ts unfair commercial practices. Other important protection measures are
in the Consumer Rights Directive: information duties and formal require-
o be complied with by online suppliers, a right of withdrawal, a prohibi-
additional payments and rules on delivery and the passing of risk. The Direc-
Digital Content Contracts and the Directive on Contracts for Sales of Goods
¢ legal gaps, namely the conformity of the digital content/service or the
1'good with the contract, the remedies in case of lack of conformily and
fication and termination of the contract. Taken together, these Directives
comprehensive level of protection for online digital consumers, although
fes are spread across five Directives.

7-020  Some Directives also apply when the consumer does not pay a monetary
but provides personal data to the trader The Consumer Rights Dip
already applies to the contract for the provision of digital content not suf
a tangible medium, regardless of whether the consumer pays a price in‘tho
against personal data. For service contracts (including digital services);
tion is different as the Consumer Rights Directive currently only appligs
consumer pays a monetary price. Indeed the definition of a service contra
Consumer Rights Directive clearly contains a reference to the fact that the cos
needs to pay or to undertake to pay a price for the service.5! If the contrac
is free but the consumer provides their personal data, the protection afforded
Directive therefore does not apply. The recently adopted Directive on better e
ment and modernisation of EU consumer protection rules aligns the rules by
ing the Consumer Rights Directive to specify that the Directive applies in:
the supply of digital services that are provided against the exchange of pe
data.® The Directive on Digital Content Contracts also provides the same so
Tt specifies that although personal data cannot be considered as a commodi
Directive should ensure that consumers are entitled to contractual remedie
when the business model is to offer services without payment but in exch
personal data.5 The Directive is therefore meant to apply for instance
consumer opens a social media account and provides contact details which

1. Prohibition of unfair contract terms

contract terms according to the grey list— The Unfair Contract Terms  7-022
ve establishes a so-called grey list of 17 terms for which the unfairness is

med but this presumption can be rebutted. Some Member States have turned

rey list into a black list in the sense that the presumption of unfairness can-

g rebuited.

Some terms relate to the performance of the confract and penalties in case
of non-performance (mainty by the professional).® The list includes terms
which have the object or effect of “inappropriately excluding or limiting the
“ legal rights of the consumer vis-a-vis the seller or supplier or another party
+in the event of total or partial non-performance or inadequate perfor-
. mance”,% for instance, the T&C of the trader could foresee that in case of
non-compliance by the trader with the delivery duties (the good is not in line
with the order), the sole remedy of the consumer is to ask for another
delivery; whereas under general contract law, other remedies are normally
available in the event of non-performance (termination of the agreement, for
instance).

8l Komisia za zashtita na porrebitelite (C-105/17) EU:C:2018:808, para.38.

8 See point 22 of Annex I and art. 5(3) of the UCPD.

¢ See Comumission Staff Working Document Guidance on the Implementation/Applicatica of
tive 2005/29/CE on Unfair Commercial Practices, SWD (2016) 163, point 5.2.1.

& CRD art.2(6).

S5 Directive on better enforcement and modemisation of EU consumer protection mles art
which adds para.l(a) to art.3 of the CRI. :

& DCD recital 24. The Directive also clarifies that the persenal data could be plonded to th
either at the time when the contract is concluded or at a later time.

[376]

irective on better enforcement and modernisation of EU consumer protection rules recitals 34 and
3,

vi‘t_! also points (c) (d) and (e) (0} and () of the Annex of the UCTD.
oint (b) of the Annex of the UCTD.
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°  Other terms relate to the liability regime. This is the case when termg
the object or effect of “excluding or limiting the legal liability of 3 sel]
supplier in the event of the death of a consumer or personal injury” 70

e Other terms relate to the fermination of the agreement or to its facit rep,
They can have as their object or the effect of “automatically exteng
contract of fixed duration where the consumer does not indicate oth
when the deadline fixed for (he consumer to express this desire not (g exten
the contract is unreasonably early”:?! for instance, on a film streg;
platform the T&Cs could state that agreement is concluded for one year, an
is tacitly extended for another period of one year, except il the congypg
terminates it in writing nine months before the anniversary date, ) . i i } ot

*  Another group could bring together terms having the object or the effe nterpretation of the terms Article 5 of the Un}ian Cc;rll!trll:lg Elelwﬂgisﬁggeggz
undermine the consent given by the consumer, regarding the applic esees that where contract (erms are offler'ed to the con e notlntBCE:S-
terms, the price or the characteristics of the product: “irrevocably bin < must always be drafted in plain, intelligible ]angusge- be drafted in plain intel-
the consumer to terms with which he had no real opportunity of becoy ly need to be in writing but when they are, they need to fiz term. the Directive
acquainted before the conclusion of the contract”:” this may be the cas, ble language. In case of dopbt about the rneamn;g%l to ! consu;IIeI‘S
a pre-ticked box stating that the consumer has read and accepted the tepmg esees that the term should be interpreted to the benefit o .
and conditions (sometimes without any hyperlink to the T&C or without any
possibility to untick the box); “enabling the seller or supplier to alter thy
terms of the contract unilaterally without a valid reason which is Spi

in the contract””: this may be the case when, following a specific cla
the trader is allowed to modify the T&C at their own discretion (and
instance, to exclude their liability or to turn obli gations of result into ob
tions of means); “enabling the seller or supplier to alter unilaterally wi
a valid reason any characteristics of the product or service to be provided’
this may be the case when, by virtue of the applicable T&C, the trad

allowed to deliver red shoes, instead of the blue shoes ordered by th
consumer, or to offer for download a movie in Spanish, instead of th
English version ordered by the consumer; “limiting the seller’s or sup
plier’s obligation to respect commitments undertaken by his agents or
ing his commitments subject to compliance with a particular formality
this may be the case of an online retailer that excludes their liability if tk
carrier does not deliver the goods to the consumer.

1o other tevms of the contract. According to the Court of Justice:
he

« (he question whether that significant imbalance exists cannot be limited to a quantita-
' 2(310mic evaluation based on a comparison between the total value of the t(ganstfl(;t
- f, fvhich is the subject of the contract and the costs charged to the consumer under

o

clause.™”’

The scope is limited to contractual terms which have not been individually
'h? ted.”® Since this is a minimum harmonisation Directive, some Membf:rhS;ates

tiiaecid-ed to extend the scope of the Directive to contractual terms which have
(3 :

q individually negotiated.
7-024

enal consequences in case of unfair terms Unfair terms should not b‘e })md— 7-025
s 1 the consumer and the contract should continue to bind the parties ]f.“ c‘:an
tinue to exist without the unfair terms.”™ As decided by the Court of Justice:

:  that is a mandatory provision which aims to replace the fo'rma] palance wh_1ch bthle
uc;)'r;tract establishes between the rights and obligations of the parties with an effective bal-
f:ance which re-establishes equality between them.”%

Private international law is also addressed, since the choice of law of_ a ms;:-
Member country as the applicable law of the contract cannot not deprive the
i . . . ]
consumer from the protection granted by the Directive.®

2. Prohibition of unfair commercial practices

Prohibition of unfair commercial practices To assess whether the Ig—acttlc; 1:: 7-026
unfair—and, therefore, prohibited®>—a thret_a-step_ analym_s must be gcil rie oua.1 .

practice is prohibited when (i) it is contained in the list of t?q 3 cornrirnr.]lemial

|n) actices which must in all circumstances l_)e regarded as un nlur ‘(coth ey

‘ actices unfair per se); (ii) it must be cc_ms1dered as u_nfalr fOI.O.‘:ngdlr e. i

neral Clause, by reason of its misleading or aggressive glsatme, and/or e

st be considered as unfair following the General Clause.® In the context o

General Clause and the Semi-General Clausez the assessment of the unfair |Lau‘15r.e

of practice is made with reference to the criterion of the average consumer who "is

23 Unfair contract terms according to the general clause  Next to the grey list, the
Directive establishes an open norm providing that:

“...a contractual term which has not been individually negotiated shall be regarde
unfair if, contrary to the requirement of good faith, it causes a significant imbalance in the

parties’ rights and obligations arising under the contract, to the detriment of
consumer.”76

Various circumstances must be taken into account when assessing the unfair s
ness of contractual terms, and in particular the nature of the goods or services ang Constructora Principado $A (C-226/12) EU:C:2014:10, "ag“ UQ%: 38?72‘-1558 M;,:;ﬂs,g il
' i 11) BU:C:2013:164, para.68; Banco Primus SA (C-421/14) EU:C: 260, para 59,

On this concept, see OTP Bank Nyrt. (C-51/17) EU:C:2018:750, para.46.

UCTD art.6.

Horati Ovidiu Costea (C—110/14) EU:C:2015:538, para.19.

UCTD art.6(2).

UCPD art.5(1). ‘
UCPD art.5(5) and Annex L
UCPD art.5(4) and arts 6 t0 9.
UCPD art.5(2).

™ Point (a) of the Annex of the UCTD.

" Point (h) of the Annex of the UCTD. See also points (f) and (g).

2 Point (i) of the Annex of the UCTD. See also points (I) (m) and (p).
3 Point (j) of the Annex of the UCTD.

™ Point (k) of the Annex of the UCTD,

7> Point (n) of the Annex of the UCTD.

% CRDart.3(1).
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aaking an invitation to purchase products at a specified pricF \Jv"ithout disclgsmg the
ance of any reasonable grounds the trader may have for believing that he w1ll.not be

' frer for supply or to procure another trader to supply, those products or equwallent
g totos at that price for a period that is, and in quantities that are, reasonable havmg
::dc to ‘the product, the scale of advertising of the product and the price offered (bait

ertising).”

reasonably well-informed and reasonably observant and circumspect, takin
account social, cultural and linguistic factors” .36 The Court of Justice decide
the average consumer test is not a statistical test and that, to determine (he ty
reaction of that consumer in a given case, the national courts and authoritieg pa
to exercise their own faculty of judgment.¥ In other words, it is not a statisticy
concept and competent authorities do not need to rely on expert reports or cong Ima

y . RS i - -g 88 ¥ . : 5 i s 1
research polls to determine the expectations of average consumers. our new misleading practices, which are particularly widespread online are

ed to this list by the Directive on better er}forcemf:'nt and modernisation of .EU

mer protection rules®': not disclosing paid adyertlsemcntfpaymerft for achldev—'
higher ranking within search n:sul'ts; resellmg e_ven[s tickets if the tr.a kel
quired them by automated means to clrcumvc;nt limits on the sale of tf}e th' et
; uch as limits on the number of tickets that a single buyer can purchase); stating
2 reviews of a product are submitted by consumers who have purchased the
juct, without taking reasonable and proportionat'e s:tcps to check that they
ginate from such consumers; and subnﬂtting/connms;onmg ano:[hel' person to.
mit false consumer reviews or endorsements, or misrepresenting consumer
ews or social endorsements to promote products.

Unfair practices in digital markets Many examples of unfair online prac
especially regarding online platforms, are provided in the Guidance on the Unfat
Commercial Practices Directive that the European Commission updated in 20

For instance, the Guidance states that e-commerce platforms (insofar as they ¢
be considered as a trader) should take appropriate measures enabling its user
clearly understand who their contracting party is and that users only benefit fio
the protection under EU consumer laws in relation to suppliers who are traders. ]
point is now also included in the Consumer Rights Directive and the Unfair Co
mercial Practices Directive since the adoption of the Directive on better enforg
ment and modernisation of EU consumer protection rules. If an e-comme
platform fails to provide this information, the consumer could be misled, b
tion or omission and the consumer could be led to believe that the contra
concluded with the online platform rather than with a third party (who may not be
bound to respect consumer protection legislation). '

oressive practices  Various instances of aggressive practicl:es are als.O llsted:
These mainly consist in using harassmer.lt afldlor coercion, gther plllysmally or
morally. This is the case when the practice is “creating the IPECSSIoN that the
consumer cannot leave the premises until a contract is formed™ or:

Unfair commercial practices according to the black list Annex 1 of the U
Commercial Practices Directive provides for a blacklist of 31 commercial prac
which must in all circumstances be considered as unfair. Some of them are unf
because of their misleading nature (1-23°), others because of their aggressive na
(24-31°). The Directive on better enforcement and modernisation of EU consy
protection rules has amended the UCPD by adding some new practices to this list

« ,.requiring a consumer who wishes to claim on an insurance policy to producc.a docu-
“ments which could not reasonably be considered relevant as to whether. the claim was
valid, or failing systematically to respond to pertinent correspondence, in order to dis-
suade a consumer from exercising his contractual rights.”

Standard and burden of proof The burden for the consumer to prove that a
ctice is unfair is normally low and the court or authority in charge of the case
little margin of discretion: either the factual circumstances are met E.ll‘ld the
practice is unfair; or the factual circumstances are not meF and t_he prac,:tlce can
ontinue. However, the application of some practices mentioned in the list could
s debated in a specific case. For instance, it could be difficult to demonstrate that
false impression was created in the consumer’s mind.*?

Misleading practices  Practices can be misleading with regard to the product itsg
(“Stating or otherwise creating the impression that a product can legally be
when it cannot™), the rights granted to the consumer or the trader (“Falsely claim-
ing or creating the impression that the trader is not acting for purposes relatin,
his trade, business, craft or profession, or falsely representing oneself as
consumer”) or its price (“Describing a product as ‘gratis’, ‘free’, ‘without charg
or similar if the consumer has to pay anything other than the unavoidable cost
responding to the commercial practice and collecting or paying for delivery of the
item”). Regarding the claim that a product is free, some discussion could oc
concerning online games that can be downloaded free of charge but for which i
app purchases are proposed once the game is downloaded. Some misleading
practices aim at attracting/leading consumers to a shop or a website to sell consum-
ers something else:

Unfair commercial practices according to the Semi-General Clgu.se A practice
‘must also be considered as unfair when it is misleading, or when it is aggressive.”
In both cases, the same requirement should be met: the consumer must demons.tr_ate
that the practice “causes or is likely to cause him to take a transact‘lonal decllspn
that he would not have taken otherwise”. The concept of transactional decision
means:

“...any decision taken by a consumer concerning whether, how and on what terms to

* UCPD recital 18. purchase, make payment in whole or in part for, retain or dispose of a product or to

87 Canal Digital Danmark A/S (C-611/14) EU:C:2016:800, para.39.
#  Commission Staff Working Document Guidance on the Implementation/Application of Directive
2005/29/EC on Unfair Commercial Practices, SWD(2016) 163, Pt 2.5. 1
8 Commission Staff Working Document Guidance on the Implementation/Application of Directive.
2005/29/EC on Unfair Commercial Practices, SWD(2016) 163, Pt 5.2.
9 New art.7(f) of the UCPD and new art.6 a 1.(c) of the CRD.

[380]

“I' New points 11a, 23a, 23b, 23c of Annex | of the UCPD.
2 Annex 1, points 9, 21, 22, 23, 24 and 31 of the UCPD.
% Respective arts 6 and 7 of the UCPD and arts 8 and 9 of the UCPD.
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excrcise a contractual right in relation to the product, whether the consumer decjda ;

or to refrain from acting,” pe regarded as unfair according the black list or the Semi-General Clause,

still (or also) be prohibited if both requirements of the General Clause of
mercial Practices Directive are met!%: (i) first, the commercial
he requirements of professional diligence, defined as

not

nfair Com

The concept is interpreted broadly by case law. In addition to this l‘equirq
: e is contrary to

another condition must also be satisfied, depending on whether it is a mis]

Or an aggressive practice.
the standard of special skill and care which a trader may reasonably be expected to

i<e towards consumers, commensurate with honest market practice and/or the general

Misleadin, ‘qacti I X ice n misleadi
g praclices he practice ca be misl adlng by action or by Omi 3 f d faith in the trader’s field of aC[iVity”HB
.ciple of goo at rader

dAe ér;i]::z((!;?gcgﬁ;aogec;z(i:s;so\:[11:112 Iih;: ptra((:itice'contains false information ¢
. ely to deceive i
tion to one or more elements such that fhe main chaz';:tf‘:er?:tfi::;%)e‘f f}?; Slfn-clier

consumer’s rights, nature, attribute and rights of the trader.®s In some QIO e
the practice of dyn.amic pricing which is widespread in oﬁline ti(:katEs,Ir;:mnS
considered as unfair, when the relevant information is not granted to th R
A misleading omission could also be claimed by the consumer for instzggg

this needs to be assessed on a case-by-case basis; and (ii) second, the practice:

aterially distorts or is likely to materially distort the economic behaviour with regard
of the average consumer whom it reaches or to whom it is addressed, or of

to the product I _
ber of the group when a commercial practice is directed to a particular

average meim
oup of consumers.”

-..if ln 1ts factual context ta.kfn a | o] a] i eature d 1 ns C a :
o > » g ccoun f ] 1ts f a S and circu cS
* - - tan
hm]tatl()]ls Of the communication mEd] um, Ithe prdCtiCe omits m&terla.l iI‘lfDI mat '

h a rag consumer n
s
e' ve (o] CE(IS accordi [g to [hﬁ Contcxt, to lEch an lnfO ‘med lrangaq

The Directive defines what is meant by a practice that “materially distorts the

mic behaviour of consumers™!™: it is a commercial practice that appreciably
airs the consumer’s ability to make an informed decision, thereby leading the
umer to take a transactional decision he or she would not have taken otherwise.
Directive!® also considers the situation of particularly vulnerable consumers
to mental or physical infirmity, age or credulity that the trader could reason-
foresee. It specifies that the practice should be assessed from the perspective
he average member of that group. This is particularly important for com-
mercial practices directed towards vulnerable groups of consumers such as minors

elderly people. Children and teenagers are often the targets of marketing
paigns, especially through digital media/devices. Also, the practice of provid-
apps free of charge, before promoting in-app purchases (such purchases are
e to get additional features or to advance through the game) is widespread: in
e situations, children and teenagers are actively prompted to make purchases
and it is very difficult for them to resist these additional purchases.

) mllgils also lﬁe case when a trader hides or provides in an unclear, uninte]
am glllqus or untimely manner material information or fails to identify the
ercial intent of the commercial practice if not alread y apparent from the contex

Aggressive practices A commercial practice is considered aggressive:

G s
[r.l;;{, in its f_actu?d cont‘ext, taking account of all its features and ci rcumstances, b
» coercion, including the use of physical force, or undue influence, it si,grgﬁ"

impairs or is likely to significantly impai
: air the average G
conduct with regard to the praduct.”“p e consumer's feedomonSy

Whglheell.);:;ztslve prowde.s a list of circumstamces to be considered to determi
i thre;[[{le?gt;k coercion, or undue influence are used and related to tim
aai ,vaﬁous 0 take an action that cannot legally be taken, etc.!® In the on
pre—tick’ed bOxespracuces could be consu.iered as aggressive, including for insta
W ]_ou an ecom‘merce website or 'harassment generated by an a
o pplication (o promote some services. Personalised pricing or mar

g practices could be considered as unfair under the Semi-General Clause (d

their misleading or aggressive n
ature), and these practices co i i
of the General Data Protection Regulation, 10! é lﬂd wleo bein i

es involving online digital contracts Even though the Unfair Contract Terms
Directive is one of the first consumer protection laws, it is particularly effective in
tion to online digital contracts. In France for instance, the Tribunal de Grande
nstance of Paris has recently decided that most of the T&C of Twitter,'® Google'””

0 [n CHS Tour Services GmbH (C—435/11) EU:C:2013:574, para45, the Court of Justice clarified that
~ “having regard both to the wording and to the structure of Articles 5 and 6(1) of that Directive, and
to its general scheme, a commercial practice must be regarded as ‘misleading’ within the meaning
of the second of those provisions if the criteria set out there are satisfied, and it is not necessary 0
determine whether the condition of that practice’s being contiary to the requirements of profes-
- sional diligence, laid down in Aaticle 5(2)(a) of that Directive, is also met”.
103 UCPD art.2(h).

14 UCPD art.2(e).

5 UCPD art.5(3).

16 TGI Paris, 9 April 2019, available at hrlps://w»vmqaecl’misir:wg/acﬁnn—zg‘”c
personnelles-I -rrfcfque-chuisir-ob!ienr—Ict-condmmran'ou-defacebaak»m55523 [Accessed 17 Septem-
- ber2019].

97 TGI Paris, 12 February 2019, available at Imps://umw.quechor’si:;mg/ﬂcﬁon-:gfc-ql1e—cimisir—dwmee.s-—
per‘smmelles-l-ufc—que-chor's."J'-ablie:r.f‘Ia-candanmm’r‘on—de-goagle—n63567 [Accessed 17 Septem-

ber 2019].

Unfair commercial practices according to the General Clause When a prac

% UCPD art.2(k).
% UCPD art.6(1).
o P ; ;

Commission Staff Working Document Guidance on the Implementation/Application of Directive

2005/29/EC ir ci ic
e an,'](?;_ Unfair Commercial Practices, SWD(2016) 163, p.134,

% UCPD art.7(2),
% UCPD art.8,
1% UCPD art.9.

101 Commission Staff Workin i
forking Document Guidance on the Tmpl i icati irective
2005/29/EC on Unfair Commercial Practices, SWD(20IG)H]Ilzign:flllggmnjApphcauon -

[382]
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P sumer (legal guarantee of
and Facebook!® were unfair and were therefore prohibited. In these high. : Lement or some legal B,‘é,“fﬁfﬁgﬁig tttll]ai sc?n[-lle specilgc i%]for%nation needs
cases, the French consumer protection association UFC-Que Choisir brough : ity for goods). The d:'l e'tal content, i.e., data which are produced and sup-
action against these platforms on the grounds that the general conditions of e R provided when scll!{lg s feir insfance éomputer programs and music that
the services contained unfair and abusive clauses. In the Facebook case, 430 digital form. Tlmdcoveisadm or streaming or from a tangible medium or
were deemed unfair. Prompted by the European Commission, Facebook jg o ed either tll['ol}gllT?nwl.l ?? rma%tioﬂ relates to the functionality of the digital
ing its general conditions of use, which will be drafted in clear and understg h any other mcais. | i !nu?ction measures and relevant interoperability of
language.'® For instance, under the previous T&Cs, Facebook claimed that i it includmg [echl‘uCa _P‘O d software. To comply with the requirement of
the right to unilaterally change its terms of service, with no limitationg, Fag wital content with ha{dwalcladant e rovlide the foliowing information on the
has agreed that it can only change its terms of service in cases where the ¢ sionality, the trader should a f ?he cl;ntent method of providing (download or
are reasonable and by taking due account of the users’ interests. Further, By when relevant: 1angl‘1age 1 file type anci size, and any limitation on the use
will give users advance warning about the decision to change the terms of gep 1ing, for instance), duration, file typ )

Also of interest in the case, the action was brought under a so-called “Coord £

action” under the Consumer Protection Cooperation Network established un
Consumer Protection Cooperation Regulation (see para.7-05).110

roduc

fic information for distance contracts Distancehsellin% rr;)ethoﬁts ;r?l?rli
i ; 5 -
f consumers as, for instance, the goods bo
ey ike i ick and mortar shop. Therefore, art.6 of
ipulated or tested like in a bncl and 0p. | i
E ”;ix:-] EI{)ights Directive imposes additional information in (':alsie of fllstjg;e
. i i rns the price (especially, where ap-
« ~ripremises contracts. This mainly conce : vh
[ f1[:plaﬁ:lditional delivery charges or the costs of using the means of dlsttanz:?1
:;;ication) the right of withdrawal and the posmblhlty é)(flt;av;ntﬁ ac(;:sflss u?ner
I ’ 1 113 H 0 e
i dress mechanism.!'* Article
f-court complaint and re s i ity ) Sl s e
\ts Directi i dditional formal requirements stating that
johts Directive also imposes ad T i
1 infor lable to the consumer in a way app th
e e micatic i in and intelligible language. Specific
: istance communication used in plain an g fldc
zlife(r);grifg also need to be fulfilled when the contract ﬁdcdo.nlclu%eld ?é:g;?izln
t. itional 1n
he consumer needs to make a paymen : '
o information th eds to be given in the context
: i 4 ared to information that ne ‘
e i or i inf tion also needs to
i ; i 1 order): for instance, informa .
ther distance contracts like mai e
i ivery restricti d the accepted payment me ;
iven on the delivery restrictions an : o X
i i -oss-border online purc
i : tant questions when making cross | ’
. . ; ‘ i g e the , when placing the order,
Information duties before the conclusion of the contract Information require furthermore, the trader must ensure thlat th.e Consu‘;llima’.t?; ot ;I,J o tg e
ments for contracts other than distance contracts are imposed by art.5 of the licitly acknowledges that the ol-der'm?phes antp X gthe .
Consumer Rights Directive. They need to be carried out by the trader before the et entails activating a buttgn ?1. a bslmu]ar ulmi E?hé thoditon ar isilet -
. must be labelled in an easily legible manner. > trad i
i ; tract or order."'® Traders there
consumer is not to be bound by the con - ‘ : T e ractudl
lesi bles the conclusion of the agreement (p
esign the channel that ena S AR —
of the goods or services, the identity of the trader, the price, the duration of B o basket—order fortrln—gummaly lof E:rlﬁgtﬁh “alidaion—confma-
; g 3 that they comply \ :
on) very carefully, to ensure ; ply s : o -
Like i Fair -cial Pr Directive,'” the Directive
Like in the Unfair Commercial Practices ctive, ! il i . _ :
count the limited time or space to display the information, resulting from the use

3. Information duties and formal requirements

Information duties Because of the important information asymmetry beg
consumers and the professional traders which is often amplified for digital ser

EU consumer law imposes information obligations on traders. As explained by
Court of Justice: ;

“...the information, before concluding a contract, on the terms of the contract and
consequences of concluding it is of fundamental importance for a consumer, It is g
basis of that information in particular that the consumer decides whether he wisheg
bound by the terms previously drawn up by the seller or supplier.” 11!

Information duties and formal requirements are imposed by the Consumer Rij
Directive. These positive obligations must be applied in conjunction with
prohibition of misleading commercial practices.

108 TGI Paris, 7 August 2018, available at https:thvww.lega
du-7-aout-2018 [Accessed 17 September 2019].

109" European Commission Press Release, Facebook chan

ges its terms and clarify its use of data fo
consumers following discussions with the European Commission and consumer authorities, IP/19

2048 (9 April 2019), available at http:ffeuropa. ew/rapid/press-release_IP-19-2048_en.hm [Accessed
17 September 2019].. )

110" See European Commission webpage on Coordinated actions
available at hitsps:/ec. ewropa.eu/info/live-work-travel-en/consum
coordinated-actions_en [Accessed 17 September 20197,

lis.netfjurisprudences/igi-de -paris-jugement-

: i i 3 ' Ri Directive 2011/83 (June 2014). The
i i dance concerning the Consumer Rights D! _ Jur

ggdt‘;ibxz:ecseal(:cl; lplillide a model for the display of consumer information about digital content (on

i ¢ bile app). _ ) .

s %;:ite):su?nz;qufsgothe mggt):i instructions on withdrawal, provided in fin ne:ge;(/.\)hitilti:z \gofrslslgilll:;

Rights Directive: art.6(4) of the CRD. This provision alsc:j statefs that ihchulaifeil] eshaS il thess

. ) .. - . . . . 0 a_ra ap S

" Sony Ewrope Limited (C-310/15) EU:C:2016:633, para.40. The Court added, in another case, thal Ehe infm_'mauon requuements. 1::)(:122:\[:; g]lll;g"i][:’s’,(h) (i) and (j) of paragr

it shall therefore meet “the legitimate objective in the public interest of consumer protection, in ) instructions to the consumer,

cordance with Article 169 TFEU [...] without, however, affecting the essence of the entreprene! 14 CRD art.8(2).

freedom of expression and information, or its freedom to conduct a business, as enshrined in Arti n: CRD art.8(3).

11 and 16 of the Charter”: Walbusch Walter Buseh GubH & Co. KG (C-430/17) EU:C:2019:47, 16 CRD art.8(2).

para42, 7 UCPD art.7(3).

5
i

in the field on consumer protectio
ers/enfomemenn'-cmrsumer—pmremr /
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of some methods of communication used for the conclusion of the con
could be particularly relevant in the digital context (short advertising
social media platforms, mobile apps...)."'8 In these cases, only a limite
most important pre-contractual information needs to be provided p
conclusion of the agreement, and the remaining information can be p
the contract is concluded.!?? i

fow the consumer to store information which is persqnally addressed to b1m in ;uch
“that he can access it and reproduce it unchanged during an adequate pericd without
{ler being able to amend the content unilateraily.”*

f-uznclion of integrity was therefore missing.

platform specific information requirements The recenily .adol?tled
Ve on better enforcement and modernisation pf EU consumer pk‘O[BCEiF)n ru eF
a5 new information requirements, especially to pro-wde' more anspauk-l
i consumers in relation to online ma:’ke%places. This‘Dn'ectwg amen.c?s bf)t
dsumer Rights Directive and the Uni.’an‘ Commercial Practices Dnect'n.re
by online marketplaces!?s have to inform consumers about lh": main
fers determining the ranking of the offers, and whether tgﬁey enter 1pt0ha
{with a trader or a non-trader (such as another consumer).. Furthert {)f t‘ e
arty offering the goods is a non-trader, as may be the case in the collal 01?-
onomy, the online marketplace should provide a short statement (n(k)lt o?hy
gh a reference to the standard T&C or other contractual docurrfs?nts) t zt he
ner rights will not apply. On ranking, and b@fore the consumetr 1s_boun , [.,?
ider of an online marketplace should prc_wlde thel consumer wiath gen?ld
ation (that needs to be made available in a specific section of the o? m'e
m which is directly and easily accessii_)le from.the page wherc? the offers a}1] €
.nted) on the main parameters determining ranking .Of o_ffers presented t(r)l the
er as a result of a search query and the relative 1mp0rlance‘of those
sters.i?” The new Directive does not prevent Member States from imposing
nal information requirements for online mal-ketplac§s, so long as th‘ese p10v1%
are proportionate, non—discriminato.ry. and justified on the gtl)opndsdq
mier protection.’? Also of interest for digital consumers, the .UCP 1-s glo tx—
pecify that where a trader provides access (0 consumer review of pIF) duch sE
der should provide information on whether and how the trader ensured thal
ished reviews originate from consumers who have ?ctually purchaSt_ed the
£,129 Other information requirements are added, which are not spfac'lﬁc tq
harketplaces such as the existence of the_legal guarantee of c‘o.nfoz mlty_fo.1
"digita] content and digital services, the existence and the COHdl’[lf)nS (?f at.tc::l-
ervices and commercial guarantees where agp]lcable. Information require-
elating to functionality and intempcrabllitly have also been sl'l.ght}lly
ed.13 Finally, information should also be p}"o.v;ded to thencl:onsumei if the
s personalised on the basis of automated decision making. '

Information duties after the conclusion of the contract Information 4
formal requirements also need to be met within a reasonable time afte th
sion of a distance contract.'® The consumer must be provided with the

tion that the contract has been concluded on a durable medium, This c¢
must include the information that needed to be provided before the ot
the agreement or the offer, unless it was already provided on a dura
before the conclusion of the distance contract. For digital content not's
a tangible medium (a movie that is streamed, for instance), the consy
receive confirmation that the performance of the agreement has begn

prior express consent and that they acknowledge that they cannot activate
of withdrawal.'* Both requirements of “durable medium” and “proy
normally met when the confirmation is sent to the consumer by email, incly
relevant information prescribed by art.8 in the body of the message or ina
A durable medium means any instrument which allows the consuiner

to store information addressed personally to him so that it is accessible
reference for a length of time that is adequate for the purposes of the i

atid which allows the unchanged reproduction of the information store
process used by the trader needs to comply with three main functions: leg
information, durability of information and integrity of information. The
Justice decided that;

“...in the context of new technologies, a substitute for paper form may bé re
capable of meeting the requirements of the protection of the consumer so long agi
the same functions as paper form™2} -

and that the website of a trader where its terms and conditions were avatlab
niot be considered as a durable medium because it did not:

"8 Walbusch Walter Busch GmbH & Co. KG (C430/17) EU:C:2019:47, para.39: “the asse;
whether, in a specific case, the means of communication allows limited space or time k¢
information, as provided for in Article 8(4) of Directive 201 1/83, must be carried out h
to all of the technical features of the trader’s marketing communication. In that regard
sary o ascertain whether, having regard to the space and time occupied by the commui

the minimum size of the {ypeface which is appropriate for the average consumer (a
cemmunication, all the information set out in Article 6(1) of that Directive may oh
displayed within that communication, On the other hand, the choices made by the trade
regarding the development and use of the space and time af its disposal as a result of the.
communication which it decided to use are not relevant for the puzposes of that com
See also Canal Digital Danmark A/S (C-61 1/14) EU:C:2016: 80 3
CRD art.8(4}). :
CRD art.8(7), the information should be provided “at the latest, at the time of the déliv
goods or before the performance of the service begins”, L
CRD art.8(7). :
CRD art.2(10). Also recital 23 of the CRD giving as examples paper, USH sticks, CDF-ROMs;
memory cards or the hard disks of computers as well as emails. :
Content Services (C-49/12) BU:C:2012:419, para4l. Also Bewag (C-375/15) EULCi201:

[386]

i vices 12) EU:C:2012:419, parad7. .
c:;ﬂ;ﬁ;;fe;gﬁ;:?: de)ﬁned as a service \3hjch atlows consumers to conclude d_lstan_ce conhl"flcts

other traders or consumers using software, including a website, part qf awebsite ?1 a;n e}pp 1ca—t
ni that is operated by or on behalf of the trader (art.2(1)(d) of the Directtve on betteren mce;nf;l
nd modernisation of EU consumer protection rules): new art.2(n) of the UCPD and new art.2(17}
Y 7({f} of the UCFD

nd new art.7{f) of the . . _

é; {;ttg?l ?)t; tti::a (g!{{% .aA parallel transparency obligation for ranking is unpog;d in platfgr;r;-[l]?—
iisiness relationship by the art.5 of Regulation 2019/1§50 of the European Pashamenlt anf o 1'1;1:
neil of 20 July 2019 on promoting fairess and transparency for business users of on
ifetmediation services, [2019] OI 1.186/57, analysed in Chapter ITT of the book.
g art.3(5) and (6) of the CRD.
ew art.7(6) of the UCPD.
ew art.5 of the CRD.
ew arl.6(fea) of the CRD.
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TJiable for any diminished value of the goods resulting from the handling of the goods
er than what is necessary to establish the nature, characteristics and functioning of the
Bbods.!

onsumer should therefore do nothing more with the goods than they would
hen buying similar goods from a brick and mortar shop.

4. Right of withdrawal

Main principles The Consumer Rights Directive provides that the cop
have 14 days to withdraw from a distance or off-premises contract, withoyi
any reason, and without incurring any costs other than those provided 'fg
Directive.32 Consumers are given the possibility to withdraw from ag"
because they are unable to test or assess the purchased good as if they ¢
brick and mortar shop, nor are they able to ascertain the nature of the servie
determine the starting point of the 14-calendar-day period, the Consumer
Directive distinguishes between four kinds of contracts'3*: (i) service con
day of the conclusion of the contract; (ii) sales contracts: the day on

consumer (or a third party other than the carrier as indicated by the con
acquires physical possession of the goods; and (iii) contracts for the supply o
content which is not supplied on a tangible medium: the day of the conclusion
Fhe contract.’ A list of exceptions to the right of withdrawal is provided.,
ing, among others: l

inetions in case of violation of the rules on the right of withdr.awal The
\neumer Rights Directive provides specific sanctions if the traders fail to comply
b some of their duties in the context of the right of withdrawal. If the traders fail
‘ provide information on the right of withdrawal before the conclusion of the
wement or the offer, the period of withdrawal is extended to the benefit of the
mer: it expires 12 months after the end of the initial withdrawal period.2 If
aders do not inform the consumer of the fact that they will need to bear the
f returning the goods, the traders need to bear those costs.'#

# i ; i ibiti i tices
.-service contracts after the service has been fully performed if the performa Other consumer rights and prohibition of specific prac

bf{gun with the consumer’s prior express consent and with the acknowledgemen
will lose his right of withdrawal once the contract has been fully performed
trader™136 '

ery and passing of risk (scope limited to sales contracts) According to the
umer Rights Directive!* unless parties agree otherwise, the trader must deliver
soods by transferring the physical possession or control of the goods to the
sumer without undue delay, but not later than 30 days from the conclusion of
ontract. If the trader fails to fulfil their obligation to deliver the goods at the
agreed with the consumer, the consumer is entitled to terminate the agreement.
right of termination can only be exercised if the consumer has made an
ate call to the trader to deliver the goods within an additional period of time
4opriate to the circumstances (except in well-defined cases, in particular when
greed delivery period was essential). In these circumstances, the contract may
erminated with immediate effect. In sales contracts, the passing of risk is usu-
egulated by national contract law. Under French or Belgian contract law for
ance, unless the parties have agreed otherwise, the passing of risk takes place
the property is transferred from the seller to the buyer (i.e. when the sales
tract is concluded which is normally when the buyer and the seller exchange
sent). The risk for loss or damage before the delivery (but after the exchange
nsent) is therefore normally borne by the consumer. To address this problem,
he Consumer Rights Directive!#s postpones the passing of risk to the moment when
the consumer or “a third party indicated by the consumer and other than the car-

or.;

“...the supply of digital content which is not supplied on a tangible medium |
performance has begun with the consumer’s prior express consent and his ackno
ment that he thereby loses his right of withdrawal 137 -

Exercise of the right of withdrawal If consumers decide to exercise the

of withdrawal, they should inform the trader before the expiration of the ¢
period.'*® The information can be given in different ways: by using the
withdrawal form, through any other unequivocal statement, whether of
online, or through the trader’s website (in that case the trader must send ar
acknowledgement of receipt). In case of withdrawal, both the trader a
consumer need to carry out certain obligations. The trader must reimburse
payments received from the consumer (including the costs of the standard de
within 14 days following the day on which they were informed of the with
decision.'® In principle, the same means of payment (e. g., payment by credi
must be used.** The consumer needs (o send the goods back at their own cost with
14 days). The consumer cannot dispose of the goods as they wish before exetci
ing the right of withdrawal since they are:

132 CRD art,13(2) and art.14.

133 See Walbusch Walter Busch GmbH & Co. KG (C-430/17) EU:C:2019:47, para.45; Messner (C-
07) EU:C:2009:502, para.20. g ]
DG Justice Guidance document concerning Directive 2011/83/EU of the European Parliament ant

of the Council of 25 October 2011 on consumer rights (June 2014), p.5. ;

CRD art.9(2).

13

=

I8 CRD art. 14(2). . )
2 CRD art.10(1); art.10(2) also states that “if the trader has provided the consumer with the informa-

o tion provided for in paragraph 1 of this Article within 12 months from the day referred to in Article

b

3¢ CRD art.16(a). 9(2), the withdrawal period shall expire 14 days after the day upon which the consumer receives that
137 CRD art.16(m). _ information”,
138 CRD art.11. 18 CRD art.14(1). See also CRD art.6(6).

13
14

=]

CRD art.13(1).
CRD art.13(2).

S CRD art.18(1).
% CRD art.20,
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to the basic telephone rate (premium rel:tes)— according to the Coull';gﬁf
tie concept of basic rate refers to an ordmary rate f9r a telephone cat ; t
fhird, the Directive provides that before a consumer 1s bound 'by a con 12{1(‘:
thie trader needs to seek the express cor{sent of the co,nsum@ to an)lr ex 12}1
(on top of the remuneration agreed for the t’rader s main cont;) actltlla
n). If the trader has not obtained the_ consumer’s expr.csst coqs.egt ult ' ast
onsent by using default options whlch the consumer is require (tjo 1 th;:lc
id the additional payment, the consumer 1s alloxjved to jbe reimburse 0 is
t. When purchasing travel services on a WGbSIFG for instance, it ‘x;a’b co;n-.
tice for consumers to be prompted by pre-ticked boxes s;?e(?l‘ymgdofxl
‘“f would like to purchase travel insurance”. The consumer therefore nee fe .
& the box bat often failed to notice the box and .end'ed up p:’:{lj{i?lg ol
tod additional services. To protect consumers from this kind of praclice, an

rinciple is now provided.

rier has acquired the physical possession of the goods” 146 These rules
and passing of risk only apply to sales contracts,'¥? :

Lack of conformity and updates The Directive on Digital Content Co
and the Directive on the Sale of Goods!? introduce very similar rules
ity whereby traders need to comply with both subjective requirements
that are foreseen in the contact and which relate for instance to the func
interoperability requirements) and objective requirements (stipulated ix
tives such as that the digital content needs to be provided with all the 5
and instructions). In case of digital content/services and smart goods (sne
TVs), the trader needs to supply the consumer with the updates neede
purchased service or item in conformity during periods that vary acce
whether the purchased item is a smart good or digital content/service. Th
of proof that the digital content/service or good is in conformity les with ¢
for one year for both types of purchases.'s® For digital content/services ar
goods, the trader is presumed to ensure conformity throughout the duratio
contract, However, if the trader shows that the consumei’s digital env
not compatible with the technical requirerents of the digital content/se
informed them about such requirements), the burden of proof is reversed
consumer needs to prove the lack of conformity, Remedies in case of
conformity are also harmonised. For digital content/services, the consumer.
for the digital content/services to be brought into conformity. If this is no
or too burdensome, the consumer is entitled to a price reduction or to termi
contract,”! For goods, the consumer can choose between repair or replac
that is not possible or too burdensome, the consumer can ask for a price redt
or contract termination.'’2 Provisions are introduced for digital content/sery
are supplied over a period of time to allow the trader to modify the digital
services for instance through software upgrades under certain conditions.

fio

to retrieve digital content The newly adopted Dlrectlye on Dltgg?}
1157 and the Directive on better enforcement and modernisation o :
rules introduce a new consumer right: to refrieve any content (ofier E?dﬁ
(fata, which is covered by the General Datg Protect:pg Regulation) w ic
vided or created by the consumer when using the dlgltal_content_m set vilce
by the trader. The CRD Directive is modified' to specify that in case 16;
or exercises their right of withdrawal, the trader should not use a}ly ﬁonten
ersonal data) which was provided or created by the con.sumelfwuen us-
digital content or service supplied by the trader except in t.hef ci) ‘owtmgt
tances: the content has no utility outside the context of the d.1g1ta cgp 531'11
& the content only relates to the consumer’s activity when using tbe 1g1tdd
r,service, the content has been aggregated with other data by the uﬁfk‘:lban
t be disaggregated without disproportionate efforts agd the cont.ent‘ asbl :ig
ed jointly by the consumer and others (and the othex copsume;§ are ah °
¢ to make use of the content). If the consumer requests it, the trader shou :
vailable to the consumer any content prm_uded or cre;ated by the ?0n§und1§:l
: ng the digital content or service, except in certain c,n'cumstances (bg).a‘ y
with when the trader is allowed to use the consumer’s goptent). The .11 ec%
cifies that the consumer should be entitled to retrieve dig‘ltal content free o
ithout hindrance from the seller, within a reason'able t:mc' apd in a com-
sed and machine readable format. The Directive on Digital Contm}t
tts contains substantially the same provisions except that the rules apply in

£términation of the contract,!6

Prohibition of additional payments The Consumer Right Directive p
three kinds of additional payments!s*: (i) first, it prohibits fees for the use'o
of payment that exceed the cost borne by the trader for the use of such m
provision must be read in conjunction with the Payment Services Directivi
provides a higher level of protection to the benefit of the consumers;'5s (i
the Divective prohibits fees for the use of the telephone help line which:ap

M6 An exception, consistent with the ratio tegis of the provision, is however provided by art

risk shall pass to the consumer upon delivery to the carrier if the carrier was commissit
consumer to carry the goods and that choice was not offered by the trader, without prejudics
rights of the consumer against the carrier,” e
CRD art.17. As set forth in art.17(1) of the CRD, “those Articles shall not apply to confrac
supply of water, gas or electricity, where they are not put up for sale in a limited vol
quantity, of district heating or the supply of digital content which is not supplied on 4
medium”, -

¥ DCD art.3.

M9 SGD arts § and 6, ‘
!0 However, Member States can set a period of two years for goods: art. 1] of the SGD.
15 DCD art.13. :

14

bt

12013/36/EU, and Regulation (EU) No.§093/20190, and repealing Directive 2007/64/EC, [2015]
e in eV (C-568/15)
' : fdnphi lauteren Wetibewerbs Frankfurt am Ma‘m. ¢ (

Ig l'? tl%f;ﬁifiggle pellj;jl, the Court added that “pmvidqd that tl}at 1‘111.11t is respicted, the
that a trader may or not make a profit through a non-geographic helpline is itrelevant™.

=

) S i f personal data and on the free move-
152 SGD art.13. on of nataral persons with regard to the processing o . )
1% DCD ‘:ﬁ. 19. o “of such data art.20, and repealing Directive 95/46/EC [2016] OF L119/1, analysed in Chapter
15 CRD arts 19, 21 and 22, s this book.
155 Directive (EU) 2015/2366 of the European Partiament and of the Council of 25 November t.13(7) of the CRD.

payment services in the internal market art.62(4), amending Directives 2002/65/EC, 2009 Chyait. 16,

[390] [391]
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Initiatives to promote the digital single market creating consumer poj
rights—prohibition of geo-blocking The Geo-Blocking Regulation!s! proh;
online'®* traders from discriminating between customers (including congyp,
within the EU based on their country of residence or nationality (e.g, by ap'
higher prices). This puts an end to some widespread practices particularly P
in certain online sectors such as accommodation and online retailing ang
contributed to a general climate of consumer mistrust in conducting onlipe
border transactions. It prevents discrimination (e.g. refusal to sel] gp
discrimination) based on country of residence or nationality in three situa
when the trader sells goods without delivery to the country of the customer, wha
the trader provides electronically supplied services (except if they are protectadi
copyright); when the trader provides services that are supplied in a country thags
different to that of the customer (typically a German resident makes an online
ing for accommodation for a holiday in Spain). Additionally, it also prevents
ers from blocking access to websites and from using automatic re-routing wj
the prior consent of the customer. Discrimination based on the country in whig|
payment card is issued is also banned.

Cross-border content portability The Content Portability Regulation!63 appli
providers of portable online content services offered against payment and whig|
protected by copyright (such as a subscription video-on-demand service oran
paying music streaming service). They must offer (o their subscribers (inclu
consumers) who are temporarily outside their country of residence the ¢

strictly within the EU consumer protection acquis, they set out important righ
consumers in the cross-border digital single market context.

161 Regulation 2018/302 of the European Parliament and of the Council of 28 February 2018 on ad-
dressing unjustified geo-blocking and other forms of discrimination based on consumers’ nati
ity, place of residence or place of establishment within the internal market and amending Regulz
tion 2006/2004 and 2017/2394 and Directive 2009/22 [2018] OJ Le0I/1.
The regulation does not apply to certain services: financial services, electronic communications
audiovisual services, transport services and gambling services. Also copyright protected content such
a music streaming and e-books are not within the scope of the regulation,
Regulation 2017/1128 of the European Parliament and of the Council of 14 June 2017 on cross-

border portability of online content services in the internal market [2017] OJ L168/1, analysed i
Chapter VIII of this book,
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