Institutional Repository - Research Portal

Dépébt Institutionnel - Portail de la Recherche

UNIVERSITE researchportal.unamur.be
DE NAMUK

RESEARCH OUTPUTS / RESULTATS DE RECHERCHE

International report
Michaux, Benoit

Published in:
Antitrust analysis of online sales platforms & copyright limitations and exceptions

Publication date:
2018

Document Version
Publisher's PDF, also known as Version of record

Link to publication

Citation for pulished version (HARVARD):

Michaux, B 2018, International report. in B Kilpatrick, P Kobel & P Kéllezi (eds), Antitrust analysis of online sales
platforms & copyright limitations and exceptions. LIDC contributions on antitrust law, intellectual property and
unfair competition, Springer, Berlin, pp. pp. 291-327.

General rights
Copyright and moral rights for the publications made accessible in the public portal are retained by the authors and/or other copyright owners
and it is a condition of accessing publications that users recognise and abide by the legal requirements associated with these rights.

» Users may download and print one copy of any publication from the public portal for the purpose of private study or research.
* You may not further distribute the material or use it for any profit-making activity or commercial gain
* You may freely distribute the URL identifying the publication in the public portal ?

Take down policy
If you believe that this document breaches copyright please contact us providing details, and we will remove access to the work immediately
and investigate your claim.

Download date: 03. Jul. 2025


https://researchportal.unamur.be/en/publications/8b48ef87-0278-42f5-ab47-afe009ce2818

international Report :

Benoit Michaux

13.1 Introduction

This international report examines the increasingly complex balance berween the
interests of copyright owners, on one hand, and the interests of users of their work,
on the other. In particular, it considers how the current laws and the court decisions
of those countries that have prepared national reports strike that balance. In this
regard, it reflects the critical comments that have been expressed by the national
rapporteurs vis-a-vis the current system, identifies issues where there is scope for
progress and seelks to Open up new avenues to manage diverging interests.!

13.2 Background
13.2.1 The Key Challenges Related to the Question
In the field of intellectual property, copyright is probably one of the areas that call

for the closest attention to the exceptions and limitations to the owner’s rights. There
are a number of reasons for this.

1'The auther is very grateful for the national reports which have been submitted from the following
jurisdictions: Austria (Valerie Eder); Belgium (Manon Knockaer); Brazi! (Felipe Barros Oquendo);
Crech Republic (Radka MacGregor Pelikdnovd); France (Martina Jsola and Guillaume Couer);
Germany (Thomas Hoeren); Hungary (Zséfia Lendvai); Ttaly (Marco Francetti); Poland (Maria
Obara-Piszewska and Filina Sztandera); Romania {(Paul-George Buta) Switzerland (Sevan
Antreasyan); UK (Eleonora Rosati).
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One such reason is the fact that the scope of copyright is extremely broad, hoth,
in terms of eligible subject marter and in terms of exclusivity in favour of the awner,
Another reason is the fact that a constantly increasing number of activities implies
the use of protected works, while those who conduct these activities might invoke
legitimate rights and interests that deserve Tespect too,

Especially in the digital environment (even if the non-digita! environment is also
relevant), permitted use of copyright protected works is increasingly considered as
a ‘must-have’, as a consequence of the development of new techniques or new busi-
ness models (such as format shifting, distance learning, mobile appiications for cul.
tural institutions and big data).

Admittedly, in light of this, it Is tempting to say that copyright laws should per-
mit more uses without the copyright owner’s consent. However, great care is
required because the situation in each case may vary significantly and the respective
interests of the owner and the user do not always deserve the same level of respect,

Indeed, the activities and the interests of the users of copyright works may be
very different. They range from the non-commercial use by private individuals leg.,
private copy) to the commercial use by profit-making entities. The nature of the
activities, the objectives pursued and the fact that the activity is conducted by a
private individual or by a not-for-profit entity rather than by a profit-making entity
can be decisive when considering the respective interests of the copyright owner
and those of the user of the work.

To give an example, when it comes to digitisation, i.e. converting a work into
data that can be read by a computer and transferred to other computers, the situa-
tons will vary depending on whether the digitisation is made by a private individual
for his personal use, by 2 cultural not-for-profit entity officially organised by the
authonities for archiving purposes, or by a profit-making organisation acting on a
large scale for commercial purposes.

In this context, it is reasonable to state that the copyright protection system needs
to consider solutions that strike a true balance between the legitimate interests of all
parties involved, namely the copyright owners on the one hand ard the users of
copyTight works on the other hand. Exceptions and limitations to copyright Play a
key role to this end. Indeed, they are supposed to ensure the balance required. The
way the exceptions and limitations are worded and the fact that they generate or do
nat generate compensation in favour of the copyright owner are key when assessing
if they are appropriate.

However, 2 growing number of questions arise as to whether the exceptions and
limitations that are currently provided by the various legal instruments are sufficient
to tackle this huge challenge. Are they readily understandable? Are they appropriate
to the current and the future needs? Are they flexible enough? Are they proportion-
aze? Is there any risk that they might constitute barriers to legitimate trade? Do they
imply financial compensation that could negatively impact the balance? Do we need
new exceptions? Must the list of exceptions and limitations be an open-ended Hst
rather than a closed list, a non-exhaustive rather than an exhaustive one? Must the
exceptions and limitations be mandatory, and if so, should all of them be
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mandatory? Should the law provide for a broad and flexible concept like “fair use’
or any other comparable concept rather than for a list of rigid and well-detailed
exceptions and limitations?

13.2.2 Legal Background

The international agreements to be taken into consideration when dealing with the
question include, inter alia, the following main instruments:

- Berme Convention for the Protection of Literary and Artistic Works of 9
September 1886, lastly amended on 28 September 1979;

- Agreement on Trade-Related Aspects of Intellectual Property Rights, adopted in
Marrakesh on 15 April 1994;

- WIPQ Copyright Treaty, adopted in Geneva on 20 December 1996.

Even though they are not truly indispensable to discuss the question, the follow-
ing insttuments may 2also be mentioned: the Beijing Treaty on Audiovisual
Performances, which was adopted on 24 June 2012; the Marrakesh Treaty to
Facilitate Access to Published Works for Persons Who Are Blind, Visually Impaired
or Otherwise Print Disabled, adopted on 27 June 2013,

Morecver, 2s far as the European Union is concerned, attentior: has to be paid to
Directive 2001/29/EC of the European Parliament and of the Council of 22 May
2001 on the harmonisation of certain aspects of copyright and related rights in the
information society. Also to be mentioned is the proposal of Directive of 14
September 2016 in the framework of the copyright reform package, in particular
concerning the exceptions related to research, education, libraries and big data?

13.2.3 Preliminary Remarks About the Wording of the Question

The question, as adopted by the Executive Committee of ILCL, reads as follows: To
what extent do current exclusions and limitations to copyright strike a fair balance
berween the rights of owners and fair use by private individuals and others?

The wording above gives rise to some questions. Therefore, it seems appropriate
to give clarifications and, where necessary, to suggest alternative wording.

In particular, the following terms or expressions deserve explanations:

- ‘exclusions’ [to copyright]: this term may be read as synonymous with ‘excep-
tions” [to copyright];

~ ‘Fair use’ [by private individuals]: this expression has a broad meaning so that it
cannot be limited to the specific meaning that it has in a legal system like the

2COM(2016} 593 final, Available at hitps:/ec.europa.ew/ransparency/regdoc/rep/1/2016/EN/1-
2016-593-EN-F1-1.PDF. Accessed 29 October 2017.
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FJm'ted States; “fair’ refers to a use that is made in accordance with the legitimate
interests and rights of the user and proportionate to these interests and rights:

-~ ‘by {...) and others’: this expression refers to other persons than ‘private ix;di‘
viduals’, inter alia, individuals acting for profit, net-for-profit organisations
public entities, profit-making organisations (including business entities), '

13.2.4 Preliminary Remarks About the Scope of the Questijon

The scope of the question js deliberately large. Actally, it seeks to cover any kind
of restriction on copyright that results in a permitted use of the work without the
consent of the copyright owner. The question uses the term ‘exclusions’, which s
probably less usual in this context. This term may be understood s being synony-
mous with ‘exceptions’ even if, admittedly, it also refers to situations where the
legislature has ‘excluded’ some content (such as political speeches or news of the
day) from the benefit of copyright protection. The questionnaire below mostly uses
the term ‘exceptions’ rather than ‘exclusions’. Moreover, the term ‘exceptions’ useg
below is intended to cover ‘limitations’ as well.

Furthermore, the question does not distinguish between the various mechanisms
implementing the restrictions on copyright, such as ‘pure’ exceptions (i.e., excep-
tions without any compensation for the copyright owner), exceptions with compen-
sation for the copyright owner or compuisory licences.

13.3 Discussion of the Various Issues Related to the Question
13.3.1 Role and Importance of the Three-Step Test

Before getting into a detailed examination of the various exceptions and limitations
10 copyright, it seems critical to emphasise the role and the importance of the so-
called three-step test in this context.

According to the terms of this test, as provided in the TRIPS Agreement and the
WIPO Copyright Treaty, States shall confine limitations or exceptions to exclusive
rights o certain special cases that do not conflict with 2 normal exploitation of the
werk and do not uareasonably prejudice the legitimate interests of the right holder.?
To some extent, this test is provided in the Berne Convention as well* The EU leg-
islation contains 2 similar provision.s ”

J;;uticlc 13 of the TRIPs Agreement, see above; Article 10 of the WIPO Copyright Treaty, see
above.

“See in particular Article 9 with respect to the right of reproduction.

SMclc 5,_ para 5, of the Directive 2001/29 reads as follows: “The exceptions and limitations pro-
wdecf for in paragraphs 1, 2, 3 and 4 shall ealy be applied in certain special cases which do not
coniﬂlc_t with 2 normal exploitation of the work or other subject-matter and do not unrezsonably
prejudice the legitimate interests of the rightholder.”

B. Michauy
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A3 a conseguence of this rule, States appear limited i their freedom to foresee
exceptions and limitations. In particular, they need to make sure that the exceptions
and limitations shall not be contrary to a normal exploitation of the work or cause
unreasonable harm to the legitimate interests of the copyright owner. And, first of
all, they may adopt exceptions and limitations only in special cases. In other words,
the three-stép test is a guarantee in favour of the copyright owrer that his interests
shall be safeguarded, at least to a certain extent.

In contrast, this ruie does not directly provide for any specific and explicit guar-
antee for the benefit of the user of the work. Implicitly, the mere fact that a State
foresees an exception or a limitation is deemed a sufficient way to meet the user’s
needs. There is no further indication in this rule about the fact that the exception
should preserve the user’s interests and ensure a proper balance between his interest
and the interest of the copyright owner.

Having said that, it remains unclear how far this guarantee for the copyright
owner is reaching. Ir particular, it is disputed whether it is a rule for the State legis-
lature only or also for the State judicial authorities. In the second option, the courts
would be to verify whether the exceptions and limitations comply with the test in
concrete cases, while they would not in the first option. This is to say that the official
position of each State in this respect is important to assess the effectiveness and the
level of requirement of the three-step test.

The results that appear from the national reports on this subject can be sum-
marised as follows.

In the majority of the EU Member States—with some exceprions that include the
UK—the three-step test has been implemented into national legislation, due to the
fact that the test is explicitly mentioned in Directive 2001/29.

Moreover, it seems that in most EXJ Member States—aiso in the UK—the three-
step test serves as general guidance for the national courts when they apply national
exceptions and Limitatiens in specific cases. In this regard, the Austrian rapporteur
emphasises that even when the three-step test is not ireplemented into national law
(as is the case in Austria), the national exceptions and limitations must be inter-
preted in conformity with the three-step test as adopted in Directive 2001/29. As the
Czech report indicates, the three-step test constitutes a universal interpretation rule
for all free uses and compulsory licences. Admittedly, in many situations, the literal
wording of the exceptions themselves already includes 2 language that aims to
reduce the potential impact on the exploitation of the work and the legitimate inter-
ests of the copyright owner. But beyond this internal reduction, the three-step test
may be viewed as an additional external tocl to ensure that the exception or limdita-
tion at stake effectively stays within boundaries that are acceptable from the right
owners’ perspective.

It is worth referring to certain specific parts of the national reports in this respect.
For example, in France, it appears that the courts may rely on the conditions of the
(external) three-step test in order to deny the user the benefit of an exception even
when the specific (internal) conditions for the exéapticm are met. Ir Ttaly as well, it
seems that the three-step test constitutes a general interpretative standard for the
Jjudges. The same applies in Belgium. Even though the three-step test was not
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implemented into natonal law in this country, the explanatory memorandurg pro-
vides that courts can use the test as a guideline.

At the same time, it seems that in many countries, the number of cases where the
judges rely on the three-step test remains rather modest, In Italy, for instance, the
national rapporteur mentions that the judicial practical application of the test is ot
particularly widespread outside the scope of private copying disputes. In Hungary
as well, it seems that the courts focus on the specific conditions required for the
relevant exception rather than analysing the merits and the application of the three.
step test. In the UK, the rapportenr explains that lack of 2 specific provision outlig.
ing the three-step test according to national law, together with the idea that the
three-step test would be akin to the UK concept of ‘fair dealing’, is the principal
Teason as to why ‘[th]ere has been very little Judicial consideration’ of the three-step
test in UK case law. That being said, in some couniries, the reference to the three.-
step test is effective. In Romazia, e.g., the courts have tended to verify the meeting
of the special conditions first and, where satisfied, go on to verify whether the gen-
eral conditions are also cumulatively met.

Actually, different factors may explain why only few decisions refer to the thres-
step test. This may have to do with the fact that the national law is considered to
implement the test (e.g., in the UK the notion of ‘fair dealing’ is deemed equivalent
to the three steps} or with the fact that in many cases, the interral test is unsuccessful
so that there is no need to assess the compliance with the three-step test (see, e. £,
the report for Poland).

Purthermore, when the court decisions zely on the three-step test—which does
not aceur frequently—in most cases they conclude that the application of the excep-
tion is not confrary to the test. In Germany, for example, the national rapporteur
notes that the number of cases in which courts denied to apply an exception on the
account of the three-step test is very Tow.

In non-EU countries, where the support for the three-step test is to be found only
in the international instruments (Berne Convention, TRIPS, WIPQ freaties}, a simi-
lar trend is very clear. In the report for Brazil, the decisions referred to, in particular
those handed down by the Superior Court of J ustice, generally find that the excep-
tions at stake do comply with the three-step test. In Switzerland, the rapporteur has
no national decision to mention where the sourt would have rejected the application
of a national exception for the reason that it is contrary to a normal exploitation of
the work or it unreasonably prejudices the legitimate interests of the copyright
owner.

The reason why the exception is found to be contrary to the three-step test only
in a few cases might have to do with the interpretation of the terms of the test. In
Germany, for instance, the Federal Court of Justice decided that the normal exploi-
tation is only endangered when the allegedly infringing use is in direct competition
with the normal exploitation. For example, a textbook that was not only created for
university use is not in direct competition with a document using parts of the text-
book for university use.
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In this regard, the Belgian national rapporteur suggests that the compliance with
the three-step test is likely to be assessed in two different ways, namely an abstract
way and a concrete way, whereby the latter is preferred in Belginm.

In the abstract way, the judge simply verifies whether the legal basis for the
exception or limitation is designed in such 2 manner that iz mests the general condi-
tions of the three-step test.

In contrast, in the concrete way, the judge goes beyond the mere anaiysis of the
legal provision. He seeks to find whether in the specific situation referred to him the
application of the legal provision reveals inconsistencies with the three-step test.

The concrete approach, while it is deemed appropriate in many countries, is a
source of repeating discussions. In particular, questions arise as to what has to be
considered a “normal’ exploitation of the work and what has o be understood an
‘unreasonable” prejudice to the legitimate interests of the copyright owner.

The Tixdag case in the UK gives an illustration of these discussions. Tixdag was
a case concemning the unautherised reproduction and making avajlable of short
extracts of television broadcasts of cricket matches. The court denied the defendant
from benefiting from the exception for the purpose of reporting current events
because the application of this excepticn would violate the three-step test. In par-
ticular, the court noted that ‘conflict with a normal expioitation of the work or other
subject-matter” refers to exploitation of the work by the copyright owner, whether
directly or through licensees, while atiention must be paid not only to current
exploitations but also to potential exploitations in the future, Considering the third
step (that the exception at hand must net “unreasonably prejudice the legitimate
interests of the rightholder”), the court found a balance to be struck between the
copyright owners’ legitimate interests and the countervailing inserests served by the
exception.

The German report mentions a recent case about the exception that allows mak-
ing works zvailable to the public for purposes of instruction and research. In that
case, 2 distance university made available 91 of 476 pages of a textbock for psychol-

ogy students. One of the questicns was whether the university’s use of the work
conflicted with the normal exploitation of the work as there was no need for the
stadents to purchase the book. The German Federal Court of Justice pointed out that
the triple test is decisive for the application of exceptions to copyright. The federal
Judges decided that the normal exploitation is only endangered when the usage is in
direct competition with it. As the textbook was not only created for university use,
this was not the case.

It could be said that the more detailed is the analysis of each individual step of
the three-step test, the more chances that  real balance can be found between the
interests of the copyright owner and the interests of the users.

In contrast, some national reports tend to indicate that their national courts can
be less detailed when they apply the three-step test. For example, the report for the
Czech Republic mentions a decision of the Czech Supreme Court, which used ore
part of the three-step test (namoely the prejudice to the legitimate interests of the
copyright owner) in 2 general way. In the case concerned, the court rejected the free
use defence in a situation where the work was made available between members of
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ene and the same association. The court found that no licence was obtained to per-
mit using the copyrighted work by others than the purchaser of the work and that ag
opposite interpretation would lead to an unjustified breach of the legitimate interestg
of zuthors.

All that being said, before taking a closer look 2t each individual step of the
three-step test, the first exercise for the Jjudge is to assess whether the use under Criti-
cism falls within the scope of the national exception or limitation. The reports for
France and Poland put empkasis on this priority,

13.3.2 Closed vs Open-Ended List of Exceptions and Limitations

Generally speaking, the list of exceptions and limitations 1o copyright is an exhaus-
tive list in all the countries covered by the naticnal reports.

As aresult of the harmonisation through Directive 2001/29, in all the EU Member
States the system of exceptions and limitations is 2 closed one (see below). But the
solution is not different in the non-EU countries that subrmitted a report (Brazil and
Switzerland).

The Swiss rapporteur mentions in this regard that although not explicitly stated
in the national law, the exceptions set forth in that law are exhaustive, As a conse-
quence, any use that falls outside the list shal! in principle not be permitted without
authorisation from the copyright owner. Moreover, according to the Swiss Supreme
Federal Court, the fundamental rights other than copyright shall not serve as a basis
to extend or create a new exception to copyright, even though they shouid be taken
into consideration when interpreting a copyright exception.

In Brazil, too, the number of exceptions is a closed number. That being said, the
Brazilian rapporteur stresses that some exceptions have been written in such a way
that they do not seek to define a specific situation but embrace several hypotheses.
This applies, e.g., to the exception permitting the reproducton, in any works, of
small stretehes of pre-existing works, of any nature, or of integral works, in the case
of plastic arts, when reproduction itself is not the main objective of the new work
and does not prejudice the exploitation or cause unjustified prejudice to the legiti-
mate interests of the authors.

In Romanjz as well, the list of exceptions provided by law is a closed one, mean-
ing that ir order for any exception to apply, the use must fall withiz the ones on the
list, any other use being subject to the authorisation of the author and/or right holder,

Although the list of exceptions is clearly exhaustive in all the EU countries, a
number of nuances and clarifications deserve to be mentioned.

First, it has been observed by several rapporteurs that the national numbers of
exceptions have increased constantly, and more and more rapidly over recent times.

Second, some uses may be permitted by the courts even though they were not
avthorised by the copyright owner or specifieally covered by an explicit exception
or limitation. The French rapporteur refers in this respect to court decisions that

have found that the uses at stake constituted non-infringing ‘accessory reproduc-
tions” or ‘accidental inclusions’, i.e. uses that do not fail within the scope of the
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exclusive rights; said uses concers, for instance, cases where the work is not repro-
duced for itself but only in an accessory manoer to the main subject (e.g., reproduc-
tion of a work in a documentary),

In the same way, the Austrian report emphasises that uses not falling within the
scope of the exclusive rights can be viewed as limitations to the copyright—ir a
broad sense. Such uses include, according to the Austrian rapporteur, the mere con-
sumption of the work and also—probably subject to some conditions-—the exhibi-
tion of a published work.

Third, as the Austrian rapporteur indicates, national copyright law can provide
for exceptions beyond the closed list if covered by the so-called grandfather clause,
ie. exceptions that were already provided by national law before the implementa-
tion of Directive 2001/29 and relate to non-digital uses.

Fourth, according to the Austrian rapporteur, limitations to copyright also arise
from other areas like the principle of exhaustjon, other rules and regulations outside
of the Copyright Act (including, e.g., antitrust law) and enforcement of other funda-
mental rights. In contrast, the report for Peland mentions that there is no purpose in
trying t devise any new forms of permissible use on the basis of any laws or regula-
tions other than the Copyright Act. Likewise, according to the French rapporteur,
since only the exhaustive lst of exception allows uses without the consent of the
author, there is 1o general situation in which other fundamental rights permit the use
without the consent of the auther (i.e., a ‘general sitvation outside copyright law
itself). This 1s to say that the exceptions themselves are already thought and pro-
vided in order to balance fundamental rights other than copyright such as freedom
of expression, Tight to private life, right to education and the right of the copyright
owner. The formulation of those exceptions is already the result of this bzlance. The
use must therefore comply with the conditions required for the application of the
relevant exception. However, it always remains possible for the judge to see an
‘abuse’ of copyright because the copyright, even in its prerogatives under the moral
right, is not discretionary. Similarly, the copyright cannot confer any immunity in
light of the violations of the rights of third parties, whether these are focused on
personality rights or simply the right of property. However, the reasoning might be
different for rights that were not taken into account in the balance of the exceptions,
such as competition or consumer law. Hence, these considerations, can eventually,
in certain circumstances, limit the exercise of the copyright owner.

Fifth (and noting the Austrian report in this regard), in a still broader sense, copy-
right exceptions or limitations could be considered as addressing subject matters
that are excluded from copyright protection, like law and decrees.

13.3.3 Missing Exceptions?
Since the st is a closed one in all the countries covered by the national reports, the

question arises as to whether it disregards some users’ fundamental rights that could
Jjustify exceptions or limitations that are not incinded.
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To address this question properly, it seems necessary first to identify the differen;
use.:s’ interests that have been taken into account in the current various pieces of
legislation, as well as the extent to which they have been taken into consideration

The national laws generally address all of the following users’ fundament:ﬂ

rights and offer corresponding useful exceptions in this regard: education, research, -

access t0 culture and knowledge, freedom of expression and right to receive ang
disseminate information, privacy and private use, needs of people with disabitity
preservation of cultura] heritage, public security, freedom of panorama. '

No national reporter seems to suggest that his national List would be missing

exceptions in relation to specific users’ rights. On the contrary, the Czech Teport
indicates that according to the general Czech opinion, the national list does not
appear to overlook or unduly minimise any users’ fandamental right.

13.3.4 Restrictive Interpretation Versus Flexible Interpretation

National rapporteurs often emphasise that the exceptons and limitations are gener-
ally subject to a striot interpretation. However, this does not necessarily exclude
some nuances and even some reservations. Actually, there roight be some differ.
ences between the national traditions in this respect,

) The Italian rapporteur is particularly explicit about the principle of restrictive
mter_pretation. He emphasises that due to their nature of special rules, the provisions
relating to exceptions and Iimitations cannot give rise w analogous and extensive
interpretations and must only be applied to cases expressly provided for. These
rules, given that they are of an exceptional nature and, in particular, derogations
from the general principle that reserves the right to use the work of the author,
should be taken to be strictly interpretive and must therefare be excluded from the
possibility of giving the words a meaning other than the literal meaning. Likewise,
the Polish rapporteur indicates that as permissible use provisions impose iimitations
on the author’s monopoly, they must always be interpreted restrictively, and any
doubts must be resolved in favour of the night holder. In Romania, too, the courts
have indicated that the exceptions and limitations must be interpreted narrowly and
applied restrictively due, first and foremost, to their qualifications as exceptional
situations carved out of the scope of the generally applicable copyright protection.
The Hungarian rapporteur notes that there is very litle or ever: no flexibility for the
court, and he even refers to a rigidity of the rules. In contrast, the Austrian rappor-
teur seems to take the view that there is no reason to exclude the analogous applica-
tion of the provisicns concerning the exceptions. Moreover, there is apparently a
tradition of higher flexibility in favour of parodies,

According to the Swiss rapporteur, as a matter of principle under Swiss law,
exceptions provided in an act shall be interpreted resirictively. In addition, accord-
ing to a general principle of interpretation under Swiss copyright law, in case of
doubt, 2 statute shall be interpreted in favour of the author/copyright owner {(in
dubio pro auctore). But at the same time, there is a tendency not to apply those
general principles in an overly systematic way,
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The Belgian rapporteur netes that, on the one hand, the exceptions receive a strict
interpretation, and, on the other hand, according to the jurispradence of the Court of
Justice, the effectiveness of the exceptions must be preserved, provided that the
three-step test is satisfied.

A restrictive interpretation does not mean that there is no room for any flexibility.
The 3wiss rapporteur notes in this regard that some exceptions provide more flexi-
bility than others, which are more specific. In the same way, the Brazilian rapporteur
finds that there is some fiexibility and scope for a wider interpretation of some
exceptions. At a minimum, paragraph Vil of Article 46, by providing conditions for
2 use to be an exception rather than describing a specific hypothesis, already gives
an opening to the adaptation of the rules for new situations.

Most national rapporteurs find that depending on their nature and/or purpose,
certain exceptions or limitations may be or may not be subject to narrow conditions
in terms of beneficiaries and commercial or non-commercial uses.

The following examples are illustrative in this respect:

- the requirement that the use must be non-commercial for the archival and backup
exceptions in favour of the museums (Swiss Report), for the private copy of
extracts (Brazilian Report), for the private representation within the family circle
(French Report), for the freedom of panorama (Remarian Report), while such a
requirernent is not applicable to freedom of expression, parody or quotation
(Brazilian Report);

- the requirement that the use must be reserved for individuals for the private copy
sensu stricto (Swiss Report), while such a requirement is not applicable to the
exception of the demonstration of the product for sale or the freedom to repro-
duce excerpts from newspapers (Brazilian Repory);

- the requirement that the works concerned must correspond to a very precise cat-
egory of works for orphan works or commercially unavailable works (Polish
Report).

The UX rapporteur mentions hat, generally speaking, some UK copyright excep-
tions are limited to certain beneficiaries and/or subject matter, while other exceptions
are subject to a number of cenditions and are limited to certain specified purposes (at
times restrictively interpreted by courts, ¢.g. in the case of criticism or review).

13.3.5 Obligatory Versus Optional; Unwaivable Versus Waivable

Naturally, there could be some ambiguity regarding the discussion relating to the
mandatory character of the exceptions, in particular those listed in Directive
2001/29/EC, This raises two questions. The first question is whether States are
obliged to implement all the exceptions listed therein into their national law. The
second question, which is more delicate, is whether the contractual overide of
exceptions that are adopted by natonal law is admissible or not.
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The national reports concentrated on the second question (see below).

Before getting into the comments about that second question, jt is worth address- .
ing the first one, A brief comment may suffice to this end. With respect to the excep- :

tions listed in Directive 2001,/29, it is unanimously admitred that they all—but
one—are optional in that the States are fiee to implement them or not. There is just
one exception that is mandatory, namely the exception with respect to the temporary
copies, This specific exception must be adopted by the EU Member States. All the
other exceptions may be or may not be adopted by them, at their entire discretion,

The second questicn, as to whether the exceptions may be overridden by con-
fract, is more deflicate. Clearly, the countries concerned have Opposing views in thig
regard,

First, a number of countries are in favour of the unwaivable character of the
exceptions.

Within the EU, the Belgian rapporteur notes that under his national law, as a
consequence of an express provision, 21! the exceptions are marndatery. Consequently,
there is no possibility of derogation by contract, The imperative nature of the excep-
tions provides an answer to a major concern. Indeed, Directive 2001/29/EC encour-
ages the use of contracts in the information society. The fear was therefore that
copyright owners would abuse this possibility to prohibit, by contract, uses that are
permitted by the law. The Belgian legislator wished to aveid such practices.
Likewise, the Hungarian rapportenr indicates that, as the provisions of the Copyright
Act are typically mandatory, the exceptions have to be regarded as mandatory as
well, unless otherwise specified. Also in the UK, the initial position of the govern-
ment appeared 16 be in favour of a broad prohibition of a contractual override of
exceptions. But in the end, this prohibition seems to be less broad.

In non-EU States, there are positions that point in the same direction, The Swiss
rapporteur takes the view that, although there is a debate on this subject, all the
exceptions under his naticnal law shall be considered-—in principle—to be manda-
tory and, therefore, that they cannot be overruled by contract. The Romanian rap-
porteur notes that all the exceptions provided in his law are mandatory ard similarly
cannot be overruled by contract. He considers that this position has been confirmed
by the jurisprudence.

At the ather end of the spectrum we find States thar are in favour of the contrac-
tual override of the exceptions, to a greater or lesser extent.

The Italian rapporteur notes that, generally speaking, contractual waiver can
apply to exceptions. However, contractmal overide is excluded in certain cases
where the nature of the exceptions is mandatory. The latter cases concern, for exam-
ple, the freedom of parody, the quotation for criticism and discussion or use in the
exercise of the right of chrenicle, or uses for public security purposes or during a

judicial, administrative or parliamentary proceeding, The French report mentions
that, under French law, a contract can modulate the scope of the statutory exceptions
or even paralyse them. In the same direction, the Poligh rapporteur notes that the
unwaivable character of permissible uses is not clearly stated in the law. However,
it has been firmly established that the exceptions generally are not mardatory rules
so that permissible use may be modified by contract. This is said to be justified by
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the need to respect one of the fundamental principies of civil law, i.e. freedom of
contract, and by the fact that the law dees not clearly prohibit the opticn of permis-
sible use provisions being contractually limited or ruled cut.

Between the two opposing views in favour of and against the contractual over-
ride of the exceptions, there are countries where the solutions are more confused.
For example, the situation under German law is unclear. The German rapporteur
notes that some exceptions are expressly declared mandatory, which Goes not neces-
sarily mean that other exceptions are not. Moreover attention has to be paid to civil
law rules that are applicable to this subject. As a consequence, it seems that the
question as to whether specific exceptions are waivable must be considersd on a
case-by-case basis. According to the Austrian report, free uses can theoretically—in
the absence of an express provision stating otherwise—be ruled out by contract,
provided this is possible accerding to general civil law, which is, however, only
rarely the case,

12.3.6 The Nature of the Rights Derogated: Reproduction
and Communication Distinguished or Not

In some countries, sitzations can occur where, according to the terms of the law,
reproduction: is permitted while communication to the public is not. Such a failure
could create a serious inconvenience in practice. Therefore, the question arises as to
whether the national law makes a distinction between the kinds of use in terms of
exceptions and whether case law provides for solutions in case of failures.

Many countries set forth that the question whether the law allows either a free
reproduction or a free communication of the public, or both, may vary upon the use
contemplated by the exception. Some exempted uses speak for themselves. For
instance, private use will lead to 2 free reproduction only since no communication
to the public is involved.

Some countries do not appear very specific in this respect. For exampie, the
Brazilian rapporteur mentions that his law makes no distinction between reproduc-
tion and communication to the public, except i certain simations. Likewise, the
Hungarian rapporteur notes that the free use exceptions are not defined along the
lines of certain economic rights, Certain uses by certain persons in certain cases are
allowed. The provisions on the exceptions do not make any distinction according to
reproduction right or right of communication to the public. Other rapporteurs, like
the Austrian rapperteur, emphasise that the national law can be extremely detailed
concerning the nature of the rights that are derogated.

However, there are indeed situations where both rights are concemned, namely
Teproduction and communication to the public, while only cne of them is specifi-
cally addressed by the legal exception. This is, e.g., the case, notes the French I2p-
porteur, for quotation. This exception justifies a free cornmunication to the public,
even though the law only mentions a free reproduction. In such a situation, case law
tends apparently to admit that even the right that is not specifically addressed by the
legal terms may be derogated.
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The Polish rapportenr mentions in this regard that 2 lot will depend on the pur-
pose cnf the exception. For instance, the prrpose of private use is to satisfy persona
need§, %.&. not enly a private reproduction but also the lending of a work to a friend
He distinguishes this situation from the situation where digital files are exchanged
through pcer—to.npeer networks. This Tast sitzation involves complete stranigers and
thus a communication to the public, [2 the same direction, the Romanian rapporteyr
also notes that the purpose of the exception has to be taken into consideration. For
exa.mple, the exempted making of a derivative of a work implies the use of the
derivative thus made, without which the exception would miss its objective.

13.2.7 The Interaction Between Exceptions and Moral Rights

S‘ome national reports (including France, Italy, Austriz and Belgium) first empha-
sise that the exceptions derogate economic rights only and therefore not moral
nghr.s.. The Polish report observes in this regard that even when the preservation of
a specific mozal right fs not mentioned in the law, in particular the right of integzity,
1t must be respected, o

.That being said, the vast majority of the national rapporteurs, including the fore-
going, expressly note that de facto the exceptions have an impact on moral rights
For instance, parody has an impact on the moral right of integrity, as emphasise?i b);
a'nun_lberlof national reports (Switzerland, UK). The Swiss rapporteur takes the
view in this respect that the moral right cannot be opposed as such to the beneficiary
of the exception of parody, failing which the exception would lose its raison d’étre,
The Brazilian rapporteur notes for his part that bis law puts some limits in that the
parodist may not cause discredit to the author,

Reciprocally, moral rights have forced legislators to provide for some kind of
s.afeguards in their favour when regulating the exceptions. For example, the moral
rfght of paternity is taken into consideration in the context of the exceplion of quota-
t10rl1, where the law requires that the source must be mentioned, as noted in certain
nauont?l reports (Brazil, Switzerland and Awsiria). This requirement may be implicit
according to the jurisprudence, says the Brazilian rapporteur about the freedom of
panorama. "The Italian rapporteur insists on the need to preserve the moral right of
paternity. He recalls that the paternity rght is always protected by the so-called
mention of use: in any case, the title of the work and the name of the author always
h._aVB to be.msntioned. At the same time, he notes that the legislator himself recog-
nises ‘that in certain cases, the mention of the source may appear impossible, 'I'I?e
Austrian rapporteur indicates that the way the source is to be mentioned may vary
upox the circumstances and the good practices. Also, the Czech rapporteur notes
that the mention. of the source depends on what is feasible and custornary. Common
sense and the rule of reason also play a role in this regard, as suggested by the Polish
report. As an example, the Polish rapporteur mentions a case where photos were
shown in news feed for 2 time no longer than 2 5. The court decided in that case that
the source did not need to be mentioned.
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The French rapporteur adds that the quotation may not be prejudicial to the
author. The Polish report indicates, in the same sense, that the quotation could be
contrary to the right of integrity in case of a biased choice of quotatior, which could
generate 3 false impression.

In several national reports, special attention is paid to parody. Particularly, the lim-
its aiming at preserving the moral rights of the author are delicate for this kind of use.
The French rapporteur notes in this regard that the parodist must respect the ‘rules of
the genre’ and paay not cause an excessive denaturation of the work. In the same direc-
tion, the Brazilian rapporteur mentions that the parody may not cause discredit. The
UK and Belgian rapporteurs both refer to the jurisprudence of the Court of Justice in
the Declmyn case,® where the court has found that even in the context of a paredy, the
copyright owners keep a legitimate interest in having their work not associated to rac-
ist or discriminatory messages. The developments of the UK law are quite specific and
complex in relation to parody. The UK rapporteur observes that when he (quite
recently) adopted the exception of parody, the legislature decided to include a refer-
ence to the need for a fair dealing with the original work so as to minimise the poten-
tial harm to relevant copyright owners. This seems to mean that the user may only
make use of a limited, moderate amount of the initial work, Moreover, the parody
involves a treatment of an earlier work, whereby such treatment might be prejudicial
to the honour or reputation of the author of the original work.

A number of national rapporteurs (Switzerland, Austria, France and Belgium)
conclude that a fair balance has to be struck between the uses covered by the excep-
tions and the respect of the moral rights of the auther. On one side, to the benefit of
the user of the exception, there is, for example, the fact that by their very nature,
certain exceptions necessarily affect the moral rights, in particular the integrity, of
the work and the fact that the source is sometimes hard to mention. On the other
side, to the benefit of the author, there is the fact that the permitted use may not
cause an excessive denaturation of the work and the fact that the mention of the
source must happen in compliance with good practices. The Belgian rapporteur
refers 1o EU law, which confirms the need to maintain a fair balance between the
rights and interests of, respectively, the copyright owners and the users.

13.3.8 The Interaction Between Exceptions and Techneological
Measures

Obviously, techrological measures aiming at the protection of the work (TPMs)
could have 2 negative impact on the benefit of the exceptions. Actually, TPMs are
tikely to paralyse the exceptions. Therefore, it is worth investigating if and to what
extent the national copyright laws permit TPMSs to block the exceptions or, on the
contrary, whether they help the users in benefiting from the exceptions.

SCIEY, case C-201/13, Johan Deckmyn et Vrijheidsfonds VEW contre Helena Vandersteen e.c.,
ECLLIEU:C:2014:2132.
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The interaction between TPMs and exceptions is regulated in Directive 2001729/
EC, so that the laws of the Member States have to be interpreted and applied in
conformity with said Directive.

‘The French rapporteur emphasises that under his author-centric law, the users do
not have 2 right to the excaptions. This means that, in practice, TPMs can prevent a
user from benefiting the exceptions. In such a situation, the user has ne choice but to
negotiate an agreement with the copyright owner. That beirg said, if no agreement
is found, the high authority HADOPI may help in finding 2 balanced solution,

As noted by the Austrian rapporteur, it is only in the event that voluntary mea-
sures are not taken by right helders (e.g., through an agreement with the user) that
there is some obligation for the national legislature to allow for enforcement of the
exceptions ir: favour of the user. But in a number of EU countries, including Austria,
Belgium and Romania, that obligation upon the legislature does not apply when the
objective is to enforce the private copy exception. Actually, as observed by the
German rapporteur, only z (too) short list of exceptions is concerned by that obliga-
tion upon the right owners to guarantee an effective benefit of the exceptions. In
addition, the legislature has no obligation to facilitate the benefit of the exceptions
with regard to works that are the subject of an on-demand exploitazion. Specifically,
in Belgium for example, the users have standing to 2pply for a judicial injunction to
obtain an actual benefit of the exception. A similar solution seems to be envisaged
under Hungarian law, but at this stage, the procedire does not appear to have been
put into place yet. In the UK, the user may issue 2 notice of complaint to the
Secretary of State.

Moreover, as observed by the Belgian rapporteur, the user is exposed to eriminal
sanctions if he circumvents TPMs or commercialises tocls or services that are aimed
at circumventing TPMs. The Austrian rapporteur emphasises that those sanctions
are applicable even when the ultimate use of the work~~although not autherised by
the copyright owner—is permitted by law. As the German rapporteur says, benefi-
ciarfes are not allowed to crack the protection themselves with the aim of benefitting
from an exception.

In this respect, the Polish rapportenr takes the view that additional legislation
work is welcome to make clear in the future that users may remove or circumvent
TPMs, without being exposed to criminal sanctions, when the objective is to benefit
from uses that are permitted by law.

In non-EU countries, sanctions are provided in case of activities aiming at the
circumvention of TPMs. But there is apparently very little or even no legal basis for
remedies in favour of users whe seek to obtain an actual benefit of the exceptions
and who are prevented from such a benefit due to TPMs. In this regard, the Swiss
rapporteur notes that there is no obligation for the copyright owner to provide the
means of benefitting from an exception to users, which may impede the effective-
ness of exceptions. Likewise, the Brazilian rapporteur observes that his law 1§ not
concerned with determining that the author/right holder allows such exceptions to
be fully exploited, nor dees it evidence what the remedies would be in the case of a
technological bazrier against reproduction or one that prevents the full enjoyment of
a legal exception.
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13.3.9 Catch-All Exception

Unsurprisingly, all the national rapportenrs for the EU Member States confirm that
their national law does not provide for a catch-all exception, such as a fair-use
exception. Actually, the absence of such a catch-all provision results logically from
the fact that the list of exceptions in Directive 2001/29/EC is a closed one (see
above). The BU legislature has deliberately put into place an exhaustive list that
details very orecisely all the conditions governing each and every exception.
Furthermeore, the first step of the three-step test, namely the requirement that the
exception maust address a special case, disfavours the adoption of a catch-all
exception.

Hence, the national laws of the EU Member States make use of narrowly defined
exceptions. Moreover, due to their exceptional nature, the provisions are subject to
a restrictive interpretation {see above). In other words, says the Jtalian rapporteur,
while US law limits the subject matter of copyright in a pragmatic way by applying
open and flexible evaluation criteria for the judicial definition of unauthorised uses,
EU national copyright laws, like the Italian iaw, strictly define and limit the extent
of free uses.

However, in some special cases, 2 broader interpretation of writlen exceptions
can be necessary to ensure conformity with the Directive and/or higher internal
rules (e.g., in Germany, Basic Law for the Federal Republic of Germany). Flexibility
can aiso be explained by the purpose of the exception. The Czech rapporteur notes
in this respect that under his national law, the free use for the personal needs of a
natural person deserves a broad interpretation, i.e. it extends to each and any form.
of ‘copying’, ie. not only to make a reproduction. This broad interpretation, i.e.
extension of the *fair use’ for each and any form of “copying’ for personal or inter-
nal needs, is justified by a teleological appraach, i.e. by the tue intent of the
legislature.

But apart from the foregoing, the EU national systems, generally speaking, show
rigidity rather than flexibility. The Polish rapporteur observes in this respect that his
national law does not allow for developing any new ‘hybrid’ kinds of permissible
use. For example, you cannot take different permissible use regulations and pick up
selected use requirements from them to form a ‘combination’ creating a new use
category that would also be permissible.

As far as non-EU countdes are concerned, the Swiss rapporteur confirms that his
national law does not provide for a catch-all exception.

In contrast, the Brazilian rapporteur indicates that it intends to bring a closed list
of exceptions; the Brazilian Copyright Act ends up creating 2 ‘catch ll’ exception
with item VIII of Article 46. This provisica, in short, permits the free reproduction
in any work of short extracts from existing works, regardless of their nature, or of
the whole work in the case of a work of three-dimensional art, on the condition that
the reproduction is not in itself the main subject matter of the new work. This excep-
tion allows, for example, the sample in music, the use of short extracts of audiovi-
sual works in documentaries or even in works of fiction, amongst other uses of
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previcus works. The Brazilian rapporteur takes the view that, even though the exact -

SCope Temains quite uncertain, it is consistent with the three-step step test.

13.3.10 Impact of Fundamental Rights Other Than Copyright

At first sight, 2 number of factors tend to indicate that there is lirtle room for accept.
ing that other fundamental rights could limit or even paralyse the exclusive tights of
the author: the cther fundamental rights have already been taken into consideration,
to design the exceptions within the copyright law, the list of the exceptions in the
copyright law is a closed one, the conditions governing the exceptions in the copy-
right law have been precisely designed so that they may not be carved out by exter-
nal rules.

However, as may be reflected by the developments of EU law, including the
Jurisprudence of the Court of Justice, it becomes increasingly clear that copyright
may no longer be conceived as an intangible right, which is immune from other
fundarmental rights.

But not all the EU countries are already prepared to admit the interference of
other fundamental rights.

For instance, the French rapporteur observes that under his national law, thers is
no general situation in which other fundamental rights permit the use without the
consent of the author (i.e., a *general” situation cutside copyright law itself). This is
to szy that the exceptions themselves are already thought and provided in order to
balance fundamental rights other than copyright such as freedom of expression,
right te private life, right to education and the right of the copyright owner. The
formularion of these exceptions is already the result of this balance, The use must
therefore comply with the conditions required for the application of the relevant
exception. However, it always remains possible for the judge to see an ‘abuse’ of
copyright because copyright, even In its prerogatives under the moral right, is not
discretionary. Similarly, copyright cannot confer any immunity ir light of the viola-
tions of the rights of third parties, whether focused on personality rights or simply
the right of property. The French rapporteur admits, however, that the reasoning
might be different for rights that were not taken into account in the balance of the
exceptions, such as competition law or consumer law. Hence, those considerations
can possibly, under certain circumstances, limit the exercise of the copyright owner.

In the same direction, the Polish rapporteur seems to indicate that even though
free uses are often supported by external (constitutional) values—such as privacy or
access to culture—rthey are only permissible if they stay within the strict limits of
the legal terms provided by the copyright law. Likewise, according to the Romanian
rapporteur, in providing for the exceptions to copyright so as to also balance the
exclusivity inherent to copyright protection with other fundamental rights (e.g.,
freedom of expression, right to information, right to educaticn), the Romanian
Copyright Law has excluded to a very large extent the situations where, outside the
gambit of the exceptions so provided, a balancing exercise between copyright and
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"~ gther fundamental rights ought to be performed. Courts therefore seem to prefer

giving voice to other fundamental rights within the scope of the existing exceptions

" and not against such, In the same sense, the Ttalian rapporteur concludes that it can
" be said that the Italian legal system is not inclined to extend the copyright excep-
- tions for the purpeses of fundamental rights since the latter are the foundations of
. the exceptions and limitations that can be fournd in the Italian Copyright Act.

Basically, the Brazilian rapporteur shares the same views. He observes that the
exceptions contained in the copyright law are considered as the fair and prior agree-
ment between the fandamental rights of the author of the work and those protected
under the exceptions. This, however, he notes, is a view constantly challenged by
more progressive scholars, whe understand that the list of exceptions contained in
the law cannot encompass all situations in which, for the protection of a fundamen-
tal right, copyright should be limited.

Some national rapporteurs, while they maintain that the exceptions in the copy-
right law are already the result of a balance between copyright and other fundamen-
tal rights, are open for taking into account external higher rules, like constitutional
rules. The Swiss rapportenr, for instance, notes that the fundamental rights pro-
tected by the Constitution should be taken inte account when interpreting a copy-
right exception, even though they shall nevertheless not serve as a basis to extend or
create a new exception te copyright. Also, the Hungarian rapporteur observes in the
same sense that a new provision—-forcing the courts 1o take into account the
Hungardan Fundamental Law—could open the door to the pessibility of giving
effect to other fundamental rights and interests as incorporated by the Constitution
in cases concerning copyright law. The same rapporteur takes the view, however,
that, in practice, that provision should have little impact since the principle of strict
interpretation is expressly confirmed in the copyright law and sheuid ultimately
prevail.

Other rapporteurs indicate that their systems could show more openness 1o inter-
ference by other fundamental rights. The Austrian rapporteur notes that the Austrian
Suvpreme Court repeatedly recognised that the fundamental right of the freedom of
expression protected by Axticle 10 of ECHR can restrict the copyrights in the indi-
vidual case, even though only in exireme cases. The Belgian rapporteur explains the
reasons why the Belgian authoerities are particularly willing to take other fundamen-
tal rights in consideration when addressing copyright claims. Belgian courts have
referred a number of cases to the Court of Justice in this respect. As a result, the
CIEU has developed jurisprudence that made it clear that natienal authorities are
under the obligation to strike 2 balance between the protection of copyright and the
preservation of other fundamental rights such as freedom of expression, freedom to
conduct business and respect of privacy (see CIEU-judgments in Scarlet,” Sabarn®

TCIEL, case C-T0/10, Scarler Extended SA v Sociéré belge des auteurs, compositeurs er éditeurs
SCRL (SABAM}, ECLLEU:C:2011:771.

ECIEU, case C-360/10, Belgische Vereniging van Auteurs, Componisten en Ultgevers CVBA
{SABAM} v Netlog NV, ECLLEU:C:2012:85.
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and Declomyn®). Furthermore, to Justfy the need to strike a balance with other fyp-
damental rights and other rules, the Belglan rapporteur also refers to the jurispry-
dence of the Europear Court of Human Rights and to the rules relating to competition
law. The UK rapporteur alsc refers to the need to balance copyright with other
fundamental rights, including in light of the jurisprudence of the CTEU,

13.3.11 Right to Compensation

Questions arise as to whether, baving regard to the limitaticn or even the setting
aside of the copyright, the author has a ight to compensation, N

There are significant differences between the varicus national systems—even
within the EUL

For instance, the UK rapporteur mentions that his national law does not provide
compensation in favour of the copyright owner. The sclution is identical in Brazil,
The Brazilian rapporteur notes that exceptions are absolute and do not give the
copyright holder the right to be paid.

In contrast, in the vast majority of the countries, there is compensation in favour
of the right owner for certain uses, while for other uses, there is 1o remuneration,
This hybrid system applies to Germany, Switzerland, Austria, Faly, France, Poland,
Czechia, Romania, Belgium and Hungary.

Even though the principle of a hybrid system is the same for all these countries,
there are differences from country to country with regard to the exceptions thar give
right to compensation and those that do not.

The first category includes private use (Germany, Switzerland, France, Czechia,
Romania, Belgium, Hungary), educational use {Switzerland, France, Belgium), use
for scientific research (Belgium), use by people with disabilities (Switzerland), use
by social institutions for the benefit of their members (Tealy).

Even though some of them contain developments in this respect, most national
reports abstain from detajling the various aspects of the compensation, in terms of
calculation, and mechanisms atmed at preventing overcompensation.

13.3.12 The Making of Temporary Copies

In the digital environment, temporary copies are extremely frequent. Alse, in many
cases, they are necessary to enable a lawful use. A lot of activities and business
modeis are likely to be confronted with them. Therefore, the exception permitting
their making is of utmost importance. This exception is included in Directive
2001/25/EC. But questions arise as to whether the wording of this exception—both
in EU and non-EU countries, if applicable—is sufficiently effective to allow the
development of most of legitimate online activities and new business models.

*CIEU, case C-201/13, Jokan Declanyn et Vrijheidsfonds VIW contre Helena Vandersteen [
ECLLEW:C:2014:2132,
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The exception at stake is expressed in Article 5, para 1, of Directive 2001/29,
which reads as follows:
1. Temporary acts of reproduction referred to in Article 2, which are transient or incidental

[and] an integral and essential part of a technological process and whose sole purpose is to
enable:

(a) a transmission in a network between third parties by an intermediary, or
(b) a lawful vse of 2 work or other subject-matter to be made, and which have no indepen-

dent economic significance, shall be exempted from the reproduction right provided for in
Article 2.

As far as non-EU countries are concemed, both the Brazilian and Swiss laws
contain a similar provision.

The Swiss rapporteur states that the Swiss provision is modelled on the corre-
sponding provision in the EUJ Directive. Actually, there is no divergence.

In contrast, the Brazilian provision shows certain differences. It reads as
follows:

The exelusive right of reproduction shall not be applicable where the reproduction is tem-

porary and done for the sole purposes of making the work, phonogram or performance

perceptible by means of an electronic medinm, or where it is tansitory or ineidental, pro-

vided that it i done in the course of the use of the work that has been dully authorized by the

owner,

The respective national reports contain the following comments in this respect.

As observed by the Polish rapporteur, the exception plays a useful role to parmit
the following uses: (1) reproduction in a computer’s RAM when a CD is being
played, (2) making copies during Internet browsing, (3) storage in cache memories,
proxy servers or Internet routers. The Romanijan rapporteur adds that under his
national jurisprudence, this exception has been successfully used to permit the
repreduction of musical works on a computer/server for the purpose of enabling
subsequent strearning. He concludes that the current interpretation of the limitation,
under his national jurisprudence, seems permissive enough to allow most legitimate
online activities, possibly even those activities based on a model of p2p distribution.
The UX rapporteur mentions that the exception is aiso applicable to temporary cop-
ies generated by an Internet end user. The Hungarian rapporteur menticns still
another possible successful application of the exception, with regard to IPTV ser-
vices, that is, the provision of television ‘broadcasting’ services based on broadband
Internet protocols in a digital (encrypted) format. According to the Hungarian
Council of Copyright Experts, the reproduction of such works by the IPTV service
provider by utilising its own facilities was deemed to fulfil the requirements of the
exception because it was necessary for facilitating subscribers’ lawful use. It was
therefore stressed that such interim reproduction of licensed works had not carried
any independent economic significance.

However, beyond those permitted activities, there are undoubtedly a series of
activities that clearly do not satisfy the conditions of this exception. In particular,
the exception proves inapplicable to some streaming activities, to VCR online ser-
vices and to Google news activities,
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This inapplicability may not surprise since the conditions of the exception set -
quite high: standards, In this respect, the Swiss repporteur makes a useful in-depth |

analysis. He first emphasises that four conditions need to be cumulatively met, Then

he comments on each of the four conditions. It appears that said conditions are par- -

teularly demanding requireznents. In a nutshell, by way of illustration, the follow-
ing copies may be problematic: (1) a copy that is stored for several days (because it
is not rransient), unless it only facilitates another use’s process {in the latter case, it
1s incidental); (2) a copy that is not deleted automatically (because it is not part of
an integral and essential part of a technological processy; (3) a copy that does not
enable a use that is either authorised by the copyright owner or permitted by law;
and (4) 2 copy that can be substituted for a permanent copy (because it could gener-
ate revenues in that case, and therefore it would have an independent economic
significance). Despite the demanding charzcter of the exception, according to the
Swiss rapporteur, it strikes the right balance between the interests at stake and ig
effective in enabling the development of legitimate online activities/new business
models.

The German rapporteur made a detailed analysis on the technical side in relation
to streaming platforms and portals. This analysis reveals, amongst other things, that
streaming activities may not benefit from the exception, in particular, when they aze
related to sources that are evidently illegal. In the same sense, the UK rapporteur
confirms that conclusion, stressing that the CTEU has excluded that the exception
within Article 5 para 1 of the InfoSoc Directive would apply to viewers of unlawful
streams (Filmspeler).®

Commenting on a judicial decision, the French rapporteur observes that the
exception of transitional copy cannot be invoked in the hypothesis of a “VCR online’
service, which offers to its subscribers the possibility to record television pro-
grammes and to access their request of records, after decryption of those, since the
copy made by the operator will be able, once decoded, to be retained in 2 definitive
manrer by its user. The court found in that case that the copy had an "own economic
value’, considering the advertising revenues directly related to the number of users
of the service and the volume of copies made for the account of these ugers.

The Belgian rapporteur mentions that under her national case law, the exception
was found inapplicable to the Google News service. In short, the facts were as fol-
lows. The Google News service offers a selection of inferration from press asticles.
The mechanism is as fellows: Google exploits the web servers of news crganisa-
tions, copies and/or automatically summarise them in order to establish an informa-
tior portal. This portal contains articles of the day or articles that correspond to the
user’s request in the search bar of the Google News service. Google News only
provides a few lines and the title of the article but then refers to the agency’s own
website through hyperlinks. One important peint is that the mechanism set up by
Google also allows access to press articles that are no longer online on the agercy's
own website. All those actions are done without any prior authorisation from the
copyright holders. In appeal, the court found that Google was unable to demonstrate

WCIEU, case C-527/15, Stichting Brein v Jack Frederik Wullems, ECLEEU:C:2017:300.
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the technical necessity to ensure an effective transmission of the copy made by the
company. Censequently, the third condition according to which repreduction must
constitute an integral and essential part of a technological process was not met. In
addition, the court observed that the copy was not transitory or accessory in the
present case. The cached copy was not limited to what is technically necessary to
ensure the proper functioning of the service because, in reality, the copy remained
as long as the press article itself was accessible on the original site, and beyond.

13.3.13 Exceptions Allowing the Freedom of Expression

The nationai reports mention a number of exceptions listed in their respective
national laws that are rooted within freedom of expression. These exceptions include
mainly review or criticism, quotation, news reporting/reporting of current events,
freedom of pancrama and parody.

Commenting on paredy, the UK rapporteur emphasises that under his national
law, this exception is subject to fair dealing conditions, which means that the paro-
dist may only make a moderated, limited use of the initial work. She considers that,
at fixst sight, the UK exception in this regard is less broad than the comesponding
excepticn under French law.

Many national reports refer to the exception relating to ‘current events’, Different
issues may arise in this respect. .

According to the Swiss case law, a press article does not form in itself a ‘current
event’, so that the exception of reporting of current events cannot be used to Tepro-
duce it in its entirety,

However, it may be the case that under certain laws, works may be freely dis-
seminated in their entirety for information purposes, in the context of ‘reporting
over current events’. The French rapporteur mentions in this respect an exception
permitting the free dissemination of public speeches in their entirety. A number of
significant limits bave been set, though. In particular, the work must consist of a
speech intended for the public, and the dissemination must oceur viz the press or
broadcasting. But in the first place, the dissemination must pursue an cbjective of
reporting over current news. As a consequence, the exception does not permit to
publish a book of non-recent speeches. In contrast with that speech-related excep-
tion, under the general quotation-related exception, it is an absolute requirement
that the quotation must be short. On another note, apart from the length of the copy,
also the news-related character appears decisive. The French report refers in this
regard to the press review exception, whick is corfined to topics of cumrent concern,
as opposed to non-ephemeral topics.

Inrelation to ‘reporting over current events’, the Belgian rapporteur explains that
this exception is fustified only under circumstances where the user has no time to
obtain the copyright holder’s consent. As 2 consequence, Google News has been
denied the benefit of that exception because it used the works (press articles) for a
period of 30 days, while during such a period, it was perfectly possible to obtain the
right owners’ authorisation.
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The Swiss report reveals that under Swiss national jurisprudence, a quotation
must be limited to a short extract so that it does not permit the reproduction of an
entire press article, The Italian rapporteur emphasises that the quotation may not be
for commercial purpose and that it may never compete with the criginal work.

The Polish: report details the vardous issues that may arise concerning the
quotation-exception. One of those relate to the purpose of the quotation. The rap-
porteur emphasises that the quotation must be ‘necessary” in that it must illustrate
the views of the individual who makes the quotation. The Belgian rapporteur also
emphasises the importance of the objective pursued by the quotation, namely criti-
cism, controversy or review. Hence, the Google News service has been denied the
berefit of the exception because it used the work (press articles) without pursuing
any objective of criticism, controversy or review.

A significant aumber of national reports reveal that under free-speech-related
exceptions, no remeneration is due to the author. For example, the Brazilian rap-
porteur notes, in relation to parody and freedom of panorama, that these exceptions
are mandatory and do not give rise to compensation. Likewise, the Austrian rappor-
teur indicates, in relation to the quotation-exception that the right holder is not enti-
tled to remuneration. The same observation is made in the Polish report.

13.3.14 Subject Matter Excluded from the Benefit of Copyright
Protection

In many countries, copyright protection is denied to certain subject matters, like
political speeches, official documents, news of the day or mere items of press infor-
mation. The question arises as to whether the national lists of unprotected material
is sufficiently comprehensive.

In this regard, the Swiss rapporteur mentions that his national list does not
exclude daily news and mere items of press information. He notes, however, that
these types of “works’ may not be considered original enough 1o be protected by the
copyright law. Likewise, the Austrian rapporteur observes that mere items of press
information that simply report mere facts and statements without further commen-
tary are not considered to be ‘works’ due to their simple nature and therefore do nat
enjoy copyright protection. In order for a press section ta be considered a work, it
has to reflect an individual intellectual activity. In the same direction, in relation to
‘simple press news’, the Pelish rapporteur notes that it includes primarily factual
press iterms without any analysis or commentary by the author, such as exchange
rate quotations, stock exchange quotations, weather reports, TV or radio Hstings,
movies or theatre schedules. Importantly, this category can include also more ‘com-
plicated’ or ‘sizeable’ news items provided that their only and core benefit is to give
information that some fact(s) occurred (news of natural catastrophes, poll results,
sports results, staff changes in law firms, etc.).

The Romanizn rapperteur takes the view that the list containing the ineligible
subject matters is a closed one. But, at the same time, he considers that this is not
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really embarrassing because the courts use that list simply as a complement to the
basic criteria for copyright protection.

It seems to result from the national reports that, generally speaking, there is no
concern about the fact that a national list would omit a subject matter that evidently

- dees not deserve copyright protection. In most cases of this kind, the general stan-
_ dards for eligibility may perfectly serve to exclude that kind of subject matters. In
. particular, the originality test or the notion of ¢reation will be helpful 10 conclude

that the subject matter at stake does not match the criteria. This being said, situa-
tions may occur where the subject matter, although consisting of an criginal cre-
ation, should be ineligible for copyright protection. That is, for instance, the case for
public speeches in public court hearings. In this last case, it is worth: permitting the
free use of the speeches, but only to the extent it is required for public informaticn

purposes.

13.3.15 Education Exceptions

Because, more than ever, education is key, especially in the information society, itis
worth verifying whether the national systems are performing adequately in this
respect, in particular in the field of distance education.

Evidently, most countries realise that progress has to be made on this subject.
According to the UK rapporteur, UK copyright law has recently broadened its edu-
cation exceptions, which also cover distance learning.

It appears that in some countries, at this stage, the education exceptions remain
quite limited. For example, for Brazil, the rapporteur refers to low-level exceptions,
like the permission for the student to make a transcript of the class.

But even in countries that tend to be more favourable for free education uses,
generally speaking, these uses come up against a number of major difficultes that
could paralyse some learning activities, in particular distance learning. These diffi-
cultes frequently result from the demanding wording of the conditions that the uses
are subject to. These conditions may vary from country to country, even though a
number of them are common. The following obstacles may be mentioned in this
respect: free use is limited to small parts of the work; not every kind of work is eli-
gible for free use; free use may only be made by official, rot-for-profit instirutions;
free use may only be made for illustration of teaching, so that other education activi-
ties like preparation or follow-up are not covered; communication through comput-
ers must take place on the premises of the institution; communication must take
place through a secure if not a closed network; and remuneration is due to the avthor.

Some exizacts of certain national reports deserve special attention to illustrate
kow these conditions apply.

The Swiss rapporteur notes that under his system, the education exception typi-
cally applies at all levels (kindergarten, primary school, middle and high school and
universities), whether public or private. While it is apparently debated, the Swiss
rapporteur takes the view that this exception should apply to distance learning to the
extent that access controls to the lectures and teaching materials (i.e., providing
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access only to the teacher and the students) are properly impiemented as this would
in principle satisfy the ‘miple test”. The Swiss law does not explicitly distinguish
according to whether the classes are held within a non-profit organisation or in a
commercial environment., However, some scholars are of the view that the educa-
tional excepticn shouid not apply in the context of continuous education especially,
when it is organised by a for-profit organisation.

The German rapporteur notes that under his law, it Is permissible to make avail~
able small parts of works for illustration in teaching. Distance learning institutions
are alsc beneficiaries of that exception, even though they have to make use of tech-
nical protection measures (e.g., passwords for online platforms) in order to make
sure that the work is only made accessible to the participants of the instructed group,
A number of additional limits are set. Beneficiaries must be not-for-profit institu-
tions. Only small parts of the work may be made available. The purpose must be to
illustrate teaching. But the government considers amending the system in order to
broaden the exception. In the future, the exception should also apply to preparation
and follow-up leaming activities, beyond the teaching itself. In addition, the law
will clarify the notion of ‘small’ parts of the work.

The French rapporteur mentions limits that are common in many ¢countries, like
the kind of works that may be used, the amount of the work that may be freely used
(in terms of ‘extract’} and the exclusion of other activities than the teaching in the
strict sense. Also, he comments on the remuneration that is due to the author,

The Austian rapporteur notes that the exception is not applicable to works that,
according to their nature and design, are intended to be used in schools and/or teach-
ing purposes. He regrets that distance learning is not favoured. In this respect, he
observes that profitmaking institutions may not benefit from the exception.
Furthermore, wording like ‘to the extent that this is justified by the respective pur-
pose’ leads to considerable legal uncertainty.

The Polish rapporteur considers that under his law, the education exception is
much broader than in many other countries, He emphasises in this regard that it
expressly covers distance learning as well, provided that the students have been
identified by the institztion. In contrast, it dees not permit organising open mass
participation online courses (MOOCs), online courses being open to0 an unlimited
number of participants who are not known even to the educational institution that is
organising the course. Under Polish law, no remuneration is due to the author.

Interestingly, the Belgian rapporteur mentions that the Belgian legislature has
put in place a specific exception in erder to promeote distance learning, which per-
mits free communication subject to a number of conditions. First, the beneficiary
must be an institution recognised or officially organised by the public authorities.
Second, the communication must take place through a secure communication with
appropriate measures. Third, the communication must be within the normal activi-
ties of the institution. Then the classical conditions for teaching exceptions are also
required for distance learning. The commurication must be done only for the pur-
pose of illustration of the teaching, without secking a profit and without undermin-
ing the norrnal exploitation of the work. Finally, the source and name of the author
must be indicated urless this is iropossible.
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Commenting on distance learning, the Hungarian rapporteur notes that commuo-

o nication of the works for education purposes may only take place through comput-

ers terminals, if those devices are operated on the premises of educational
institutions. He concludes that therefore, in its present form, the Bungarian copy-
right act precludes the possibility of providing copyright material for students at
remote locations under the free use regime.

13.3.16 Big-Data-Related Activities

Big data are clearly strategic for the economy. Therefore, it seems indispensable to
check whether big-data-related activitiess—which imply text and data mining—are
facilitated through effective exceptions by the national laws, in their current version
or in a version to be adopted in the near future.

In essence, text and data mining is an electronic process for machines to explore
and analyse very large quantities of data (texts, images or any other kind), including
copyTight protected works, in order to extract relevant information. This exploration
process makes it necessary to make copies of the data, which means that when the
data consist of protected works, sald works are reproduced. Because the copies
concern huge amount of works and they are made in recording time, it is hardly
conceivable to obtain the consent of the author. As a consequence, an exception
seems indispensable.

The Belgian rapporteur explains that the exception of temporary reproductions
{see zbove) might be inapplicable in this regard, including because it is not estab-
lished that the copies are temporary and they have no independent economic
significance.

As the German reporter indicates, the critical point in relation to big data is that
to gain evaluable data sets it may be necessary o reproduce works in huge quanti-
tes by antomatic means. Hence, an exception to this end appears appropriate,
However, the conditions under which the works should be freely reproduced need a
close attention. Different aspects have to be taken inio consideration in this regard,
in particular the purpase of the use and the profile of the beneficiaries.

In the EU proposal of Directive of September 2016, the excepfion relating to text
and data mining is mandatory and should serve both for non-commercial and com-
mercial purposes. At the same time, its benefit is limited to research organisations.

The UK rapporteur emphasises that the UK law is different from the EU proposal
at least in two respects. First, it is limited to ron-commercial use. Second, it is open
for any lawful user, while the EU exception may be used by research organisations
only, namely universities, research institutes, not-for-profit or public interest
Tesearch-intensive organisations. France has also adopted a text and data mining
exception for non-commercial purpose only that allows the reproduction of works
without limitation in terms of volume or format.

At this point, the German law does not provide for an exception. But the govern-
ment prepared a draft bill. According to this draft, an exception will allow text and
data mining for science and research purpose. As a result, it will be permissible to
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make works available to a limited circle of persons for Jjoint scientific projects and
to third parties in order to make it possible for them to vesify the scientific quality,
The exceptions will only apply if the user pursues non-commercial purposes,
Likewise, a pre-draft has beer prepared in Switzesland to permit text and data
mining.

Austrian copyright Taw does not yet provide for a text and data mining exception.

Neither does the copyright law in Romania, Belgium and Hungary. This leads the'

Hurgarian rapperteur to conclude that with regard to the interest of furthering sci-
entific advancement, it would be wise to reconsider the scope and applicability of

free use excepdons to accommodate the needs of technology based or big data
analytics.

13.3.17 Exhaustion of Copyright

The notion of exhaustion of intellectual property rights is fundamental nader EU
law since it is directly related to the essential freedom of free movement of goods.
Moreaover, it has been expressly included in the Community legislation, and as a
consequence, it has been interpreted as a community notion. The UsedSaft jurispru-
dence (bereinafier ‘UsedSoft’) of the Court of Justice has made it clear that, to
some extent, exhaustion may be applicable with respect to intangible copies. In
particular, the court decided that when a copy of certain software has been autho-
rised for download and for subsequent use for an indefinite period of time 2nd when
the value for that consent is the same as the economic value of the copy, this opera-
tion constitutes a purchase agreement; as a consequence, the copy may be further
distributed, the copyright owner not being longer in a position to oppose such a
distribution.

The question arises as to how that jurisprudence is applied in the Member States,
also in relation to non-software works. Another question is whether 2 similar juris-
prudence is applicable in non-EU countries.

In this last respect, as far as Switzerland is concermed, it seems that the UsedSoft
solution is basically applicable. However, it ceases to apply in situations where the
work has been licensed for a limited amount of time, which occurs, e.g., in the field
of entertainment with respect to licences granted to consumers.

The Brazilian rapporteur notes that the Brazilian copyright law follows the
exhausticn of rights upon first sale. But he does not report any specific solution with
regard to digital works.

The German repor: is probably the most emblematic for EU Member States
countries. The German rapperteur provides for interesting comments regarding the
UsedSaft solution. He notes that although the exbaustion principle refers to tangible
goods, and therefore does not directly apply to onlfine distribution of works, the
(controversial) question is whether it can be applied by analogy to cases dealing
with digital works (online exhaustion). German courts and some legal scholars are

UCIEU, case C-128/11, UsedSeft GmbH v Oracle International Corp,, ECLLEU:C:2012:407,
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- of the opinion that this is not the case, They point out, a.0., that the CJEU’s UsedSoft
. judgment cannot be transposed to other digita‘1 waorks than softwarc. because the
: Jegislation is not the same (two different directives). Addmona:liy, recital 29 c3f tk}e
- InfoSoc Directive explicitly states that ‘the guestion of exhausticn dees not arise in

the case of services and on-line services in particular’. Finally, they emphasise that

" from an economic point of view, tangible copies and digital works are not compa-

rzble: whereas traditional storage devices like CDs are subject to deterioration, this

is not true for files so that works cn the primary and secondary markets directly

compete with each other without qualitative differences. Furthermore, files could be
reproduced without loss and any number of times. However, Ll:le a:gum_ents al??ve
can be rebutted. First of all, recitals of directives are not binding, and in addxqon
recital 29 of Directive 2001/29 appears outdated. Second, the EU UsedSoft teaching
may be a valid model for digital works. In economic terms, it is not understandable
why the traditional book buyer should be able to resell the bc?ok, wher.eas e-boo}c
buyers do nat have that possibility. Any other result would pr0v1d'e copyright propri-
eters with the possibility to circumvent the principle of exhausnoq by only relying
on online distribution. At the same time, it is the copyright proprigtor’s very own
risk that digital works do not deteriorate when he decides to open up 1o the online-
distmbution market. Additionally, the possibility of numerous reproductions is irrel-
evant for the fght of distribution and the question of exhaustion. The right of
reproduction never exhausts so that each and every reproduction ha{; to be covered
by another exception to copyright. Finally, any other result woulfi ehm.mate a func-
tioning digital single market within the Evropean Union. This being said, as lf:ng as
the legal discussion goes on and judgments of the highest courts do not clarify the
legal situation, one cannot say that the current copyright law sufficiently acknowl-
edages the challenges of the digital society. The lawmaker i§ cogseq.uen_tly asked to
explicitly extend the principle of exhanstion to cases of online dlsmyuuon.

And indeed, in many other EU Member States, there is uncertainty about the
discussion as to whether exhaustion is available as a general principle applicable to
any work under any format {including non-software work in digital form.:a.t), or
rather it only applies to digital copies of computer programs. This uncert?mty is
reported by the national rapporteurs for UK, Austria and Belgil}m. .’I'he Polish rap-
porteur also notes the same uncertainty, even though he seems mc.hned to mention
a slight preference in favour of a liberal construal allowing for online exhaustion in
general.

Having said that, the French rapperteur refers to a decision of the Frex_lch Supreme
Court that seems to extend the position by the CJEU in the UsedSoft judgment, at
least with regard te music files distributed online. In contrast, the Italiap rapporteur
seems to maintain that with reference to copies originated by downloading the work
in digital format, instead, the rights to public communication and reproductio!:l must
be taken into account. In this case, circulation of the copies made by transferring the
work in digital format to a storage media is subject to the right holder’s aut.ho_ﬂsz}-
tion because their transmission through digital channels does not exhaust the distri-
bution right. In the same sense, the Romanian and the Hungarian rapporteurs recall
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that their laws expressly exclude exhaustion in respect of the making available right,
which would apply to online situations where the work has been made available in
a digital format,

13.3.18 Panorama Exception

Many countries provide for an exception ensuring the freedom of panorama with
respect to works permanently situated in public places, such as buildings or scuip-
tures. As a result, said works may be freely used, to a certain extent,

Also here, detailed conditions seem appropriate to Iimit the permitted vse, as to
the format, the purpose and the profile of the users. But the specific conditions in
this respect tend to vary from country to country.

With regard to the format, the concern is that the permitted use should be pre-
vented from competing with the injtial format. The UK law provides in this respect
that the use shall consist of the making of a graphic Tepresentation, a photograph, &
lm or an image. The Swiss law refers to a depiction, whereby the depiction may
flot serve the same purpose as the original work, Many countries provide for similar
Limitations (to a greater or lesser extent) with respect to the format, e.g. Brazil,
Anstria and Poland.

The French law provides that the use must be made by an individual and may not
pursue a commercial purpose. Also, the Romanizan law does not permit commercial
uses. [n contrast, commercial uses are permitted in other countries, including Austria
and Poland.

In certain countries, such a Belgium, the limitations are more far-reaching in that
the permitted use may not have as purpose the work itself.

The Italian law does not provide for a panorama excepticn. However, there are
provisions in specific aws concerning cultural goods and public domain goods that
facilitate the making of photographs.

13.3.19 Reprography, Private Copying and Other Private Uses

The national reports all comment on exceptions related to reprography, private
copying and other private uses. The terminology may be shortly clarified in this
respect. Reprography refers to the reprodactions on paper or any similar medium,
effected by the use of any kind of photographic technique or by some other process
having similar effects. Private copying refers to reproductions on any medium made
by a natural person for private use and for ends that are neither directly or indirectly
commercial. Other private uses refer, for example, to a communication in a family
circle.

Although these topics are at first sight distinet subject matters, they prove inter-
related. For instance, the HP vs Reprobel judgment of the Court of Justice made it
clear that although the provision of Directive 2001/29 does not make that distine-
don, with regerd to the exception of reprography, a distinction has to be made
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according to whethex the reproduction is made by any user or by a natural person for

; private use.

These topics have given rise to immensely complex debates. Some of the main
questions raised about reprography and private copying are as follows: Do they a.1s0
cover counterfeit copies made from unlawful source? Can the national law provide

* that the fair compensatien in favour of the authors will be allocated {at least in part)

to the publishers? How should the fair compensation be calculated? ]
The CTEU has answered these questions as follows, in summary. With regard to

" the unlawful source, the exceptions relating to reprography and private copying may

not apply to counterfeit reproductions made from unlawful scurce. With regarq to
the allocation of a part of the remuneratior in favour of the publishers, the Belgian
system. s submitted to the CTEU is not valid in that it does not guarantee that the
publishers are under the obligation to ensure a direct or indirect benefit o the
authors. With regard to the calculation of the fair compensation, within certain lim-
its, Member States are allowed to set up a system providing for two forms of remu-
reration, namely a lump sum and a proportional remuneration.

The objective of the current report is not to comment on each and every piece of
naticnal legistatior in the various countries concerning these topics. Rather, it seems
appropriate to make some general findings.

Private use in general extends beyond private copy to include other forms of
private uses like the lending of copies to close friends. .

Private copies may be made outside the family circle, by a third-party service
provider, even though they must be for the personal use of the commissicner (as
noted in the report for Poland and Switzerland). The French rapporteur notes that
under the current law, the maker of the copy and the user must be one and the same
person. However, he mentions that a shift is expected; iLe., in the future, it will be
admitted that the copy may be made by a third party if ordered by the final user. The
(German rapporteur mentions that reproductions made by others are covered as lc?ng
as no payment is received therefore or the reproductions are on paper or a simjlar
medium and have been made by the use of any kind of photomechanical tachnigue
or by some other process having similar effects. Yet the exception applies to repro-
ductions of individual contributions released in newspapers and pericdicals and
small parts of a released work made by public libraries that are transmitted by post
or fzcsimile as leng as it is for the commissioner’s personal use. For the reproduc-
ticn and wansmission of works in other electronic form, further criteria have to be
fulfilled.

In certain countries, private copies are permitted regardiess of the size of the
work copied; i.e., the whole work may be copied and not just extracts (Poland),
while in other countries, the copy is only permitted to the extent that it is limited to
short extracts (Brazil}. .

In certain countries, there is no remuneraticn for the author of the work copied
{Brazil), while in other countries, there is such a remuneration {Switzerland and EU
Member States; see, amongst others, the reports for France, Italy, Austia, Peland,
Czechia and Hungary), either indirect (Switzerland and Poland} or direct or both



322 B. Michaux

{(Belgium). It shall be noted on this last point that the CTEU adrmitted the principle
of 2 twofold remuneration, subject to some limitations (P vs Reprobel). 1t

Private copies made from unlawfui source deserve special attention, According
to the jurisprudence of the CTEU (ACY Adam)," they are not covered by the excep-
tion, and therefore they do not give rise to payment in the framework of the system
of fair compensation, which applies to permitted private copies. That being said,
some EU national Taws seen to provide that the person that makes the reproduction
from uniawful source is only deprived of the benefit of the private copy exceptien if
the source used is obviously unlawful (Germany and Ausiria).

Apart from the general findings above, it is worth noting that the exception for
personal copies was quashed in the UK for the reason that the exception, as formu-
lated in the Jaw, did not provide for a fair compensation.

13.3.20 Global Assessment of the Balance Between Copyright
Owners'Rights and Users’ Rights

In the global assessment of the balance of rights—namely the rights of the right
owners, on the one hand, and the rights of the users, on the other hand—a distinction
should be made between EU countries and non-EU countries, The former countries
are expected to stick to the general policy of the EU legislature and the CJEU in
managing the balance pursued. The latter countries are supposed to have 2 kigher
degree of freedom of action, With respect to that distinction, the UK takes a specific
place, as a result of the Brexit and also as a result of its tradition of common law,

Specifically, the UK rapporteur envisages opportunities in a scenario of a ‘hard’
Brexit. Possibly, she notes, the UK might decide to inject some additional flexibility
into its own system of copyright exceptions. This might be so by means of (1) 2n
open-ended clause, in addition to existing exceptions that would ercompass uses
that could not fall within the scope of the other exceptions and employ the language
of the three-step test, or (2} even introducing a system of fair use similar 1o that in
place in jurisdictions like the US,

In the same direction, the Swiss rapporteur shows that there can be a temptaticn
10 adopt 2 catch-all exception. The upside hereof would be more flexibility, while
the downside would be less certainty. Therefore, the rapporteur leaves the door open.
for new exceptions to consider for addition to the list, namely with Tegard to trans-
formative use (user-generated content), research and distance learning.

Ore of the main conclusions of the Brazilian rapporteur is that his naticnal copy-
right law reveals a need for an urgent update. In particular, the legislature should
adept appropriate provisions with regard to online uses of works and, more gener-
ally, uses of works under digital format, Concerning the list of exceptions, one of
the necessary additions should be the insertion of 2 special provision to favour the

BCIEU, case C-572/13, Hewlert-Packard Belgium SPRL v Reprobel SCRL, ECLLEU:C:2015:750.

BCIEU, case C-435/12, ACT Adam BV and Others v Stichting de Thuiskopie and Stichting
Onderhandelingen Thuiskopie vergoeding, ECLLEU:C:2014:254.
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mass digitisation of works for the benefit of libraries. Fu_nher modifications should
seek to improve the legal certainty of the existing exceptions.

Turning to the EU Member States, the conclusions take anc-ather form.

Obviously, the EU authorities put a lot of effort into forcing a real balance of
interests between right owners and users. But at the same time, they are dependent
on the closed character of the list of exceptions.

EU Member States are supposed to find a strong guidance in the judgments of. the
CIEU. However, it seems that the teachings of these judgments take a lot of time
before they find their way to an efficient translation into national laws. Moreover,
directives are by definition quite general, and therefore it shouid be up to the
Member States to bring some specifications where convenient. ) N

A significant number of EU rapporteurs complain that their nat_mna'l provisions
are either too vague or o narrow. Some examples are worth highiighting. )

For instance, the Polish rapporteur regrets that his national law failed to §pec_1fy
or supplement EU law provisions in relation to orphan works, sulch asthe obh_gat’xon
to make a prior *diligent search’ or the determination of the ‘fair compensation” or
the extension of the categories of orphan works. The same rapporteur seems to sug-
gest that the jurisprudence of the CJEU conceming private copying and unl:mfful
source should be supplemented under national law, by providing th_ax the exception
will apply in each case where the user has an at least reasonable belief that the work
he is using was made available in a Jawful manner.

The Belgian rapporteur (herein followed by the Hungarian rapporteut) also con-
cludes that rigidity is one of the main weaknesses of the EU system of exceptions.
She therefore pleads for a more flexible approach at national level, The solution she
refers to tends to rely on categories of exceptions (i.e., teaching, culture access,
freedom of expression). When this categorisation is established, all the uses made in
order to achjeve the purpose would be, in principle, valid. This has the advamagfe to
permit a dynamic interpretation by the judge and the preservation of the eﬂ’ect_wc-
ness of the exceptions. As a legal safeguard, the t.hree-step- test could be a precious
guide for the judge in order to decide if an act of reproeduction or communication to
the public is legitimate in concrezo. ) .

The Romanian rapporteur is concerned about the uncertainty of the rules, \fvl:uch
is particularly prejudicial to the interests of the users. He proposes to facilitate
declaratory judgments for the benefit of the users, even though it could be more
preferable to bring more clarity in the legal texts themselves. o '

Whatever is the direction for further developments, one thing is crucial for both
the Polish and the Hungarian rapporteurs: there is a clear need for a permanent
debate between the stakeholders, whick, according o the Polish rapperteur, could
even justify the creation of a platform to enable exchanges of views.

13.4 Conclusions and Resolutions

The national reports delivered a rich analysis on a significant number of exceptions,
even though not all the exceptions were discussed.
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Tke reports all reflect the need to fully respect copyright as a fundamental right
whereby the principles of the three-step test and a strict interpretation of the excep-
tions play a key role. At the same time, they realise that a balance has to be struck
between the protection of copyright and the protection of other fundamental rights,
whereby the exceptions and limitations to copyright are crucial.

The reports all point at critical concerns regarding this balance. These concerng
often relate to (1) the closed nature of the list of exceptions, (2) the rigidity of the
limits and conditions that apply to the exceptions and (3) the uncertainty about the
scope, the limits or the conditions of the exceptions. One of the challenges in thig

respect results from the fact that, to some extent, these concerns appear to conflict

with each other. For instance, on the one hand, there is a need to clarify certain
exceptions, while on the other hand, there is a risk that an excessive clarification
would increase the rigidity of the syster.

The objective of the current report should not be to detail the margin of potential
progress in relation to each and every legitimate interest of, respectively, the right
owners and the users. Moreover, these interests are currently discussed at appropri-
ate levels, namely the WIPO and the EU Jevels, in the context of specific exceptions
such as education, research or big data.

Rather, the report should seek to find 2 general consensus about how to treat the
balance between the rights of the right owners and the tights of the users and how to
tackle the concerns mentioned above.

Therefore, the conclusions and the proposals of recommendarions here below are
quite modest in that they focus on a general approach, Furthermore, they should be
designed in such a way that they remain compatible with the different national
raditions.

13.4.1 Conclusion1 .

All the national reports reflect the importance of the three-step test. That principle
is not only enshrined in the leading instrurents on international and EU levels, but
also in practice it should really serve as a one of the most solid guidance for adopt-
ing and applying exceptions to the copyright. The greater is the attention to other
rights than copyright, the more relevant the three-step test bacomes.

Admittedly, there is some vagueness concerning the question as to whether the
test has to be applied in abstract or in a concrete way. In the latter case, the testis a
tool for the judge to assess whether in the specific case referred to him each of the
conditions is met. This is a reason to clarify that the test is not only a prescription
for the national legislature when it adopts an exception but also an obligation for the
courts when they assess the admissibility of a defence in a specific matter. To this
end, it is necessary to ensure an appropriate implementation of the three-step test
into national legislation.

In light of the reasons above, the first resolution adopted at the LIDC's Rio
Congress 2017 therefore reads as follows:
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fad i - hen exceptions must be inter-
‘T IDC stresses the crucial importance of the three-step test wi eptio
Lli?cd and applied. It recognizes that the test has to be concretely applied by the cc:-urts
: fvhcn they assess if ir: the specific matter referred to them the users of the works are e_nut_led
: 10 benefit from the exception they claim. National law should provide for such an obligation

* upen the courts.

3.4,2 Conclusion 2

“There s 4 consensus about the fact that the balance between the rights and the inter-

asts of the right owners and those of the users of works is an essential pﬁncfiple. It
appears that this main concept should serve as guidance not only for the legislature

- when they adopt an exception but also for the courts when Fhey assess the meri[s. qf
" a claim or a defence in a specific matter. Admittedly, the naticral judges and the citi-

sens are expected to know this leading rule. However, such a genmjal princ%pl_e
might gain in transparency, and also it could obtain 2 greater symbolic value if It
were 10 be enshrined in national law. . .

Therefore, the LIDC adopted the following second resclution at the Rio Congress
2017:

LIDC exphasizes the particular importance of the balance 1o be struck betwe;n the rights
and interests of both the copyright owners and the users of works. _It recognizes that the
balance has to be concretely struck by the courts when they assess if in a SPCC.IﬂC n_]atter
referred to them the right owners or the users of the works.sho.uld succeed in their claim or
their defence. National law should provide for such an obligation upon the courts.

13.4.3 Conclusion 3

Overall, there is a significant demand for a system providing for‘ a Fleefr identifica-
tion of the cases that justify the application of exceptions and limitations. Such a
dernand fits in with the requirement made by the first conditiqn of the three-step test
that exceptions and limitations shall only apply in certain sp_e_mal cases. Furthermore,
it tends to ensure a solid framework that favours predictability and transparency for
the benefit of both the right owners and the users. . .
The discussion as to whether it is preferable to opt for a closed list of exceptions
d limitations rather than an open-ended list is far from easy. _
= On the one hand, as it may appear from the experiencc? within the EU, if the
preference goes for the oper-ended list, the risk is that tpe d}vcrgences between the
countries will increase. This could have a major negative impact not orlily on the
single market at EU level but also, at a higher level, on the digital uses in general
since said uses take place in a cross-border environment. _ )
On the other hand, the national reports confirm that in light of the ever-increasing
technological developments, the rigidity of a closed system constitutes a major
conz:r:‘consequence, it may be wise to maintain a system based upon a closed list,
while at the same time a special attention has to be paid to solutions that seek to
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ensure some flexibility. At this point, it does not appear that there is a clear-cut soly-
tion on the table concerning a flexibie model that could achieve a consensus. But at
least, the willingness to reach this consensus should be expressed at the level of
LIDC.

Therefore, the LIDC adopted the following third reselution at the Rio Congress
2017:

LIDC notes that there is 2 significant dernand for a solution ensuring a clear identification
of the cases which justify the application of exceptions and limitations. Therefore it recom-
mends a system which provides for a clear list of exceptions and limitations. While
acknowledging the benefits of a closed list, LIDC is concerned about an excessive rigidity
in this respect, Therefore, it recommends a system which is based on a closed list of excep-
tions, and it calls for a further reflection upon solutions which can provide for flexibility.

13.4.4 Conclusion 4

In line with the foregoing, many national rapporteurs point at the need to define in
a precise and clear manner the scope of the exceptions, as well as the conditions
subject to which they will apply.

A number of exampies in this respect are mentioned in the reports. For instance,
several tapporteurs emphasised that a clarification is needed as to whether the
exhaustion principle also applies to intangible copies of non-software works. Also,
vartous national reports indicate that the users deserve more certainty with regard to
private copying when the copy at stake originates from an unlawful source. This
request for a higher certainty should be taken into consideration. Also, preference
should be given to harmonisation.

In Tight of the above, the following fourth resolution has been adopted at the
LIDC's Rio Congress 2017:

LIDC notes that there is a significant demand for a solution ensuring a clear identification
of the scape, the limits and the conditions relating to the application of exceptions and limi-
tations. For instance, questions such as whether the private copying exception may apply
gven when the source is unlawful cr whether exhaustion applies to intangible copies are still
insufficiently settled. Therefore LIDC recommends that legal provisions should define said
scope, limits and conditions in a clear and preferably harmonized manner.

13.4.5 Conclusion 5

The national reports note that where supranational instruments present the list of
exceptions and limitations as an optional list, with the consequence that each coun-
try is free to adopt the exceptions or not, in whole or in part, the risk is that the
divergences between the couniries will further increase. Many reports indicate that
such a risk may have negative effects on cross-border uses, in particular in a digital
environment.
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Therefore, the following fifth resolution was adopted at the LIDC’s Ric Congress

12017:

LIDC recognizes that, where international instruments set out exceptions and limitations as
being opcional, that may have negative effects on cross-border uses, in particular in a digital
gnvironment.

.13.4.6 Conclusion 6

. Many reports give special attention to the fact that the exceptions and limitation
" may be undermined in practice. They note in particular that contractual arrange-

ments and the use of TPMs may hinder or impair the effective benefit of the excep-
tions and limitations. This is a matter of concern that should be addressed by
legislation and international instruments of harmonisation. _ )

Therefore, the LIDC adopted the following sixth resolution at the Rio Congress
2017

LIDC notes that exceptions and limitations are weakered if they can be ov?:rridden by con-
tracts or bypassed by TPMs. Therefore, LIDC recommends that this issue should be
expressly addressed by legislaton and international instruments of harmonization.



